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UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF NORTH CAROLI NA
CHARLOTTE DI VI SI ON

2013

I N RE:
GARLOCK SEALI NG TECHNOLOGI ES, No. 10-BK-31607
LLC, et al
Debt or s. VOLUME XIII-B
AFTERNOON SESSI ON
WEDNESDAY, AUGUST 7,
TRANSCRI PT OF ESTI MATI ON TRI AL
BEFORE THE HONORABLE GEORGE R. HODGES,
UNI TED STATES BANKRUPTCY JUDGE
APPEARANCES:

On Behal f of Debtor:

GARLAND S. CASSADA, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

JONATHAN C. KRI SKO, ESQ.

Robi nson Bradshaw & Hi nson PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

LOUI S ADAM BLEDSOE, 111, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

RI CHARD C. WORF, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246
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APPEARANCES ( Conti nued):

RAY HARRI S, ESQ

Schacter Harris, LLP

400 East Las Colinas Bl vd
lrving, Texas 75039

CARY SCHACHTER, ESQ
Schacter Harris, LLP
400 East Las Colinas Bl vd
lrving, Texas 75039

C. RI CHARD RAYBURN, JR, ESQ
Rayburn Cooper & Durham PA
227 West Trade Street,

Suite 1200

Charl otte, N.C. 28202

SHELLEY KOON ABEL, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ALBERT F. DURHAM ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ROSS ROBERT FULTON, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

JOHN R. MLLER, JR., ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ASHLEY K. NEAL, ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

W LLI AM SAMUEL SMOAK, JR., ESQ.
Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202
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APPEARANCES ( Conti nued):
On Behal f of Interested Parties:

Carson Protwall LP

JULI E BARKER PAPE, ESQ.

Wombl e Carlyl e Sandridge & Rice, PLLC
P. O. Drawer 84

W nston-Salem North Carolina 27102

Coltec I ndustries Inc.:

DANI EL GRAY CLODFELTER, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charl otte, North Carolina 28202-4003

HI LLARY B. CRABTREE, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

MARK A. NEBRI G, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

EDWARD TAYLOR STUKES, ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

Creditor Comm ttees:

Official Commttee of Asbestos Personal Injury
Cl ai mant s:

LESLIE M KELLEHER, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

JEANNA RI CKARDS KOSKI , ESQ.
Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005
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APPEARANCES (Conti nued):

JEFFREY A. LI ESEMER, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

KEVI N C. MACLAY, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

TODD E. PHILLIPS, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

TREVOR W SWETT, ESQ.

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

JAMES P. WEHNER, ESQ.

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

ELI HU | NSELBUCH, ESQ

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

NATHAN D. FI NCH, ESQ
Motl ey Rice, LLC

1000 Potomac Street, NW
Suite 150

Washi ngton, DC 20007

GLENN C. THOMPSON, ESQ.

Ham |t on St ephens Steele & Martin
201 South College Street, Suite 2020
Charlotte, North Carolina 28244-2020

TRAVI S W MOON, ESQ.

Moon Wi ght & Houston, PLLC

227 West Trade Street, Suite 1800
Charl otte, North Carolina 28202
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APPEARANCES (Conti nued):

RI CHARD S. WRI GHT, ESQ.
Moon W i ght & Houston, PLLC

226 West Trade Street, Suite 1800

Charl otte, North Carolina 28202

ANDREW T. HOUSTON, ESQ
Moon Wi ght & Houston, PLLC

226 West Trade Street, Suite 1800

Charlotte, North Carolina 28202

SCOTT L. FROST, ESQ
Wat ers Kraus, LLP

222 North Sepul veda Blvd, Suite 1900

El Segundo, California 90245

JONATHAN A. GEORGE, ESQ
Wat ers Kraus, LLP

3219 McKi nney Avenue
Dal | as, Texas 75204

Future Asbestos Cl ai mants:

KATHLEEN A. ORR, ESQ

Orrick, Herrington & Sutcliffe,
1152 15th Street, NW Col unbi a
Center

Washi ngton, DC 20005-1706

JONATHAN P. GUY, ESQ

Orrick, Herrington & Sutcliffe,
1152 15th Street, NW Col unbia
Center

Washi ngton, DC 20005-1706

Official Commttee of Unsecured
Creditors: DEBORAH L. FLETCHER,
ESQ.
FSB Fi sher Broyles, LLP
6000 Fairview Road, Suite 1200
Charl otte, North Carolina 28210

LLP

LLP
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Direct - Rice
PROCEEDI NGS
(On the record at 1:46 p.m)

DI RECT EXAM NATI ON CONTI NUES

BY MR. SWETT:
Q. Mr . Rice, since the onset of the Babcock and
W | cox bankruptcy and others that foll owed, have you been
significantly involved in officially appointed asbestos
creditors commttees other than that of Garlock?
A. Generally speaking, the way the bankruptcy courts
have done that is they've appointed an asbestos victimto
the commttee, and then the asbestos victims have asked
their lawyers to represent themon the commttee. So
Ness Motl ey and/or Motley Rice, the law firm s changed
just through evolution, has had a clai mant appointed to
most of if not all of the major bankruptcies and many of
the smal |l er ones. | have been the representative for the
clai mant on the commttee. | have chaired quite a few of
those comm ttees and been on the negotiating commttee,
which is usually two or three people, on alnost all of
t hem
Q. Were you on the negotiating subcommttee in the
W R. Grace case?
A. Yes, | was.
Q. Can you explain to the judge the context in which

an agreenment was reached between the debtors and the
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Direct - Rice

ot her constituencies in that case?

A. Each of these bankruptcies presents different
issues. WR. Grace had asbestos m ning operations, as
wel | as product situations, and they had ot her

non- asbestos issues. Wth the WR. Grace bankruptcy we
had environmental claimnts that were conmpeting for the
limted assets of WR. Grace. During the pendency of the
bankruptcy, the federal government, the Department of
Justice, indicted WR. Grace for environmental penalties
and crim nal penalties. So we had the Department of
Justice at the table, or lingering out there.

W R. Grace had substantial property damage,
asbestos liabilities, because they made attic insulation
and some of it was sprayed on insulation. Zonolite was
their predom nant product. So we had a substanti al
property damage component. There had been some corporate
shifting of assets. So we had Fresenius and Sealed Air
involved. And there was substantial bank debt, some
secured bank debt. And we al so had substantial bond --
bonds outstanding that were trading. And right after the
bankruptcy was filed, an entrepreneurial type financi al
gentl eman got control of a |large volume of the bonds, and
t he bankruptcy court appointed a separate commttee for
those creditors. And he became the spokesman for that

comm ttee. M . Ted Wexl er was his nane. So he was
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Direct - Rice

quite a prom nent player in WR. Grace. So in WR. Grace
we had a | ot of nmoving parts.

We, ultimately, after a number of years,

M. Wexler, who is now no | onger with us. He has now
been selected by Warren Buffett to be one of two of
Warren Buffett's heir apparents. He and | started trying
to put together a Grace deal. The Grace stock -- during
t he bankruptcy process, the conpany was perform ng pretty
wel | . And his argunment was there's no hurry to get out
of bankruptcy, although it was costing them a | ot of
money. But, the reality is they wanted out.

And we were able to negotiate a separate
settlement with Sealed Air, but it was contingent upon
524(g). And we had estimted the asset value of Garl ock,
and | don't know that | can disclose those numbers.
mean, not Garl ock.

Q. Grace?

A. Grace. We had estimated a value and it wasn't
enough to pay what the banks wanted, what the
environmental claimpotentially was, what the Department
of Justice was saying they may want, and what the
asbestos claimants needed. So we decided that what we
wanted to do was get the best deal we could get that was
fair to us and not conmpete with the Department of Justice

and the state of Montana and the other environmental
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claims and left Grace to deal with the banks and the
question of post-petition interest to the banks.
Q. Was there a significant conplication involving the
asbestos claimant's commttee's own constituency?
A. We had a unique situation. Because Grace had a
m ni ng operation in Libby, Montana and the -- it was
geographically | ocated near the popul ation center of
Li bby, Montana, and there were a | ot of allegations about
the tailings fromthe m ning operation being used to pave
the streets and put in playgrounds and school kids
pl ayi ng on the mountains of the m ne through the years.
So there was a | arge number of alleged personal injury
claims arising out of Libby. That's an unusual situation
that we found in Grace.

It was exposure to asbestos for which Grace had
| egal responsibility but it wasn't occupational exposure,
but it also wasn't household type exposure or consi dered
byst ander exposure. So, yeah, that conpounded it among
our constituency. And Libby had an representative on the
asbestos claimant's comm ttee.
Q. By conmparison to that complicated situation, how
do you regard this case?
A. This is a very straightforward case.
Q. How do you nmean that?

A. This is -- to the best of my recollection and
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Direct - Rice

knowl edge, based on the review of the materials, this is

a gquestion of, we don't have any real insurance disputes.
In Grace we had insurance di sputes too. I left them out.
We don't have disputes with the trade. | think the trade
has been, you know, dealt with or is not inpaired at all.
We don't have environmental clainms.

We don't have a Libby-type situation. This is
just a question of what is the asset base that's legally
responsi bl e for what amount of asbestos |liabilities under
the applicable tort law or state |law, at |east as we see
it -- as | see it.

Q. What's the approxi mate val ue today of the

consi deration that Grace and Sealed Air have agreed to
contribute to an asbestos trust?

A. Well, when we negotiated that settlenment, we
negoti ated for warrants from Grace on their stock, and
our negotiated price was at $17 a share. At that time
the stock was working in the $22 to $28 range. Duri ng

t he pendency of the appeal process, the trustees-to-be
and the futures claimrep, M. Guy, M. Warren's client,
decided to |liquidate our warrant requirements. They sold
those with the consent of the conpany. They had a dea
for about $490 mllion using, | think, $54 or $55 a share
as the strike price. By the way, the stock stays at $73

a share. But | think the asset value now is predicted to
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Direct - Rice

be around $3 billion to $3.1 billion on present val ue.

| f we had kept the stock, it would be closer to $3.3
billion, but it could go down.

Q. What is the status of the plan of reorganization

in Grace now?

A. My understanding, it's still in part. In the
Third Circuit the issues -- the banks have reached a
resolution, | think, that's been finalized with the

company on post-petition interest. And the Third Circuit
has recently dism ssed the appeal by Garlock based on
standi ng grounds, that they never had standing in the
bankruptcy court as | read the opinion, and it should be
movi ng forward. | can't tell you what the fina
schedul e's going to be.

Q. Was it an aspect of Garlock's objection to the
pl an that equity was retaining estates?

A. Yes. Garlock's -- one of Garlock's positions they
wer e espousing was that the Garlock -- excuse ne, the
Grace plan, which had allowed Grace to maintain sone
equity subject to the environmental claims, subject to

t he Department of Justice claim But as far as our plan,
they retained some rights of equity and viol ated absol ute
priority rule.

Q. What ot her significant asbestos reorgani zations

have you been an active participant in the deal making
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side of ?

A. The second Johns-Manvill e plan. Owens Corni ng.

By that time, Fibreboard had been bought by Owens

Cor ni ng. So that was a joint plan. Cel ot ex. B&W
Pittsburgh Corning. WR. Grace. USG. Feder al - Mogul ,
whi ch was Turner and Newal | . | negotiated that with Car
| cahn. Hal | i burton, the pre-pack, as well as the
bankruptcy. Honeywel | , the pre-packed deal as well as

t he bankruptcy. | was counsel in the Shook & Fletcher
pre-pack. I was counsel in Congol eum pre-pack with Perry
Weitz. | was counsel with Combustion Engi neering in the
Combusti on Engi neering pre-pack. And when | say counsel
for them | was counsel in the pre-pack with those guys.
Q. Let the record reflect M. Wal ker has put on the

screen the bankruptcy wave slide Garl ock has prepared.

A. Armstrong.
Q. Okay.
A. Looki ng at that screen. In 2000, | was on the

negotiating commttee for Babcock, Pittsburgh Corning,
Owens Corning, and Arnmstrong.

In 2001, | can't tell you who Skinner Engines is.
Bartells was a small bankruptcy. U S. Mnerals was a
very small bankruptcy. Mur phy Machi ne Services? | don't
know who that is. I nsul Company, | don't know them by

t hat name. Same thing with Swan Transportation. | was
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involved in Grace. | was involved in USG | was
involved in Turner and Newall, which | call
Feder al - Mogul .

| was involved in GAF. | was involved in a | ot of
different ways in GAF in negotiations working with the
commttee and as a defendant in the |awsuit that GAF
brought agai nst several of the plaintiffs' |awyers for
t hreat eni ng nucl ear war on them Kai ser, | was involved
in. Har bi son Wal ker and A.P. Green are combi ned. Shook
& Fletcher, |1 was involved in the pre-pack. | was not
i nvolved in Porter Hayden.
Q. | think that's enough to give the Court a feel for
your role in this deal making. And I'd Iike to ask you
this question. Based on that experience from your
perspective, what is the most inportant factor in
commandi ng the assent of the asbestos personal injury
constituency to a proposed plan of reorganization?
A. Wel |, our constituency wants to feel that they've
been treated fairly and that the plan is a viable plan
t hat doesn't violate the principles of our constitution
and the principles of tort law and is a fair resolution,
given all the facts and circunstances that we have to
deal with. We recognize we're in bankruptcy court. We
recogni ze that our Congress has created power within the

bankruptcy court. And it's created a specific rule
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call ed 524(g) that was created with the help of
Heflin to provide for a highly unusual situation

there can be an injunction against future yet un

Senat or
wher e

known

claims through the bankruptcy process in the asbestos

context. So we just want to make sure the system worKks
fairly.
Q. As you | ook at the slide, the bankruptcy wave, do

you think it's a fair depiction of the state of
the asbestos tort system and asbestos bankruptci
the period covered by that slide?

A. Well, you know, |'m not exactly sure what

play in

es during

all the

testi mony was around this slide. But if you |l ook at the

2000 and 2001 timeframe, the ones in red, that's
don't know where Pittsburgh Corning -- yeah, it’
2000. Those were significant national players.
were in a | ot of cases throughout the country.
the others are very small regional -type bankrupt
And, you know, |'ve heard fromtinme-to-time disc

about $30 billion being put into the bankruptcy

-
s in
They

A | ot of
cies.
ussi ons

trust

process. | don't have that by dollar amount. But ny

guesstimate or estimte would be that the substanti al

part of that money is in the bankruptcies that were early

on in 2000 and-2001. The rest of those conmpani es were

generally niche players or smaller players or had, you

know, very -- or had much | esser roles in the --

i ke
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Shook & Fletcher. | mean, Shook & Fletcher was an
insulation -- it wasn't even a manufacturer. It was an

i nsul ati on conpany | ocated down in the southeastern part,
| think it was Al abama, that did work, you know, around
the southern side. They didn't even have a product.

Porter Hayden. Very sim | ar. They were in the
Baltimore area. So, some of these are not even
manuf actured products. They would be conpani es that used
ot her conpany's products, be it Garlock or Owens Corning
or Johns-Manville or others. Because you've got to
remenber, the legal responsibility is not limted to
products itself.

AC&S is up there. AC&S was Arnmstrong Contracting
and Supply, and they are also involved in the Armstrong
bankruptcy. But they didn't make a product. What t hey
did is they went to job sites and they insul ated pipes.
They worked with boilers. They repaired buil dings. They
repaired stuff. And they would buy asbestos products
from ot her conmpani es and use them and they, under the
| aw, have | egal responsibility.

Q. M. Wal ker, could you put up on the board,

pl ease, ACC-822? This is something we pulled off of
Lexi sNexis fromthe Mealey's Litigation Reporter,
asbestos from 1993. Wuld you go down, please, to the

Rice & Motley article? Down here at the bottom you will
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Direct - Rice
see "The Carlough Settlement-Blueprint for a Sane
Resolution to the Asbestos Problem' by Ronald L. Motl ey
and Joseph F. Rice. s that an article that you

co- aut hored?

A. Yes.

Q. This is a response to a public publication by Fred
Baron?

A. An article by Fred.

Q. He was opposing the settlement and you were

proposing it?

A. That's correct.

Q. Let me just read this out. Nunmber ed paragraph

t wo. The Baron article states that only, "The small er
asbestos conpanies with limted insurance coverage have
filed for bankruptcy protection as a result of their
asbestos liabilities. This is simly not true. Several
of the major defendants in the asbestos litigation have
gone into bankruptcy, including Johns-Manville, H.K.
Porter, Celotex and Eagle-Picher. All in all, 17 former
asbestos defendants, representing one-half to three-
gquarters of the original liability share, have gone into
bankruptcy. These bankruptcy filings have increased
costs substantially, caused significant delays to the
plaintiffs, and increased greatly the financial pressures

on the remai ning solvent defendants."”
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It goes on to explain what the benefits of the
proposed settlements would have been in your view to
addressing that situation. In light of that description
of the status of affairs in 1993, and calling your
attention back to that slide about the bankruptcy wave of
the early 2000s, do you think there was anything unique
or unprecedented about that period in the 2000s?

A. No. It was just a continuation. It's just a
conti nuation. I mean, as this whole asbestos litigation,
referred to by the Supreme Court as an "el ephanti ne
problem' -- | mean, it's massive litigation, hundreds of
t housands of people that were exposed to asbestos in al
different wal ks of Iife and industries, and it's taken a
toll on the conpanies that profited fromthe use of that
product and the sale of that product.

And as we've gone through, many conpani es have
sought protection in bankruptcy to try to reorganize. I
think 95 or maybe 99 percent of these have been
reorgani zations. A lot of them had other issues, |ike
W R. Grace, where it wasn't just asbestos. They've
sought reorganization, but that's just a part of what
we've lived with in asbestos litigation for the | ast 30
years that 1've been doing this.

Q. Now your own role in life, |I take it from your

testi mony, shifted at some point fromin the trenches
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litigation of the cases to resolution issues and

responses; is that not correct?

A. Yeah. Ron and | formed a view back in the '90s

that if we could do reasonable resolutions that hel pe
compani es stay solvent |onger, reduced their defense

costs, reduced their resolution costs but still pay o

d

ur

clients fairly in the long run, victims of asbestos woul d

be better off because they would be there to get
conmpensati on as those presently progressed to nore
serious disease and those in the future got diagnosed
So we set out to try to do creative resolutions. And
we' ve resol ved thousands and thousands of cases again
mul ti pl e defendants over the years. But the courts h
not accepted the class action approach.

And then the pre-packed bankruptcy was an

approach, and that was successful for a while, but th

st

ave

e

i nsurance industry didn't |ike that. So, you know, we've

been out front in trying to be creative to resolve th

probl em

e

Q. Am | correct to assunme that being productive at

that [ evel requires you to keep yourself abreast of

devel opments in actual litigation of the cases?
A. Absolutely. And to be sure that the constituency
knows that |I'm doing that so that | carry, you know, some

degree of credibility with my coll eagues when | come
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forward or work with them on a resolution.

Q. l"d like to shift your focus now to the process by
whi ch an individual asbestos personal injury claimis
prepared fromthe standpoint of the plaintiff, with
specific reference to the devel opment of the
identification of significant exposure sources for the

given client.

MR. CASSADA: Your Honor, | object. | don't
object to M. Rice testifying to these matters as to his
own clients. | don't believe he's been described as an

expert or written an expert report that describes the
affairs of these other law firms have been handl ed.

MR. SWETT: That's not what we're going to do.
We're going to elicit fact testinony. IVF . Ri ce was
deposed way back in the wintertime on all subjects
Garl ock chose to ask him about.

THE COURT: We'll let himtestify. Go ahead.

BY MR. SWETT:
Q. Pl ease describe the initial stages of working up a
case fromthe plaintiff's point of view with respect to
the identification of possible sources of recovery.
A. There's not one nodel by itself. Because you' ve
got to remenmber that sometimes the claimnt comes to you
and the claimant is alive and able to deal with you and

you can get firsthand information from the cl ai mant.
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Many times my client is the wi dow or the estate of the
claimant, and that's a different model of how you build
your case. Basically, we come in and we try to
under st and what the claimnt did and where the cl ai mant
wor ked and the type of work.

As time has devel oped, sonetinmes we'll file the
cases quicker, particularly if the individual is living.
O if it's a rocket docket, like in Nevada. | can file a
case in Nevada, and if the claimnt's over 70 years old
he gets a rocket docket. Virginia' s got a rocket docket.
So when you file, it is depending on where your
jurisdiction is going to be, where your revenue is going
to be.

But we build the best we can at what the client
can tell us. And then we try to build fromthat from
finding co-workers or finding people that did the same
ki nd of worKk. So if you tell me that the guy was a
boi |l ermaker, then I'm going to talk to other boil ermakers
about what they m ght do. Now we' ve been doing this for
30 years in nore than 20 states. So we do our best --
and today it's a |lot easier than it was in the '80s and
'90s at cross referencing that data and co-workers.

Q. Why is that easier?
A. Wel | because, |ike, there was a gentleman -- by

exanple, there was a gentleman that worked at the
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Char | est on Naval Shipyard. His name was Paris Jenkins.
Everybody knew Paris. He was a big jolly Afro-American
guy that was -- he was the supply house. So he could
tell me products that were used at the Charl eston Naval
Shi pyard all over the place because he was in the supply
house and he delivered them and sent them out. Those
products may or may not have been sent out in a box that
had the name on it. He may have cut the box. The box
coul d have been damaged in shipping and he threw it al
in a buggy or a | oader of some type and delivered it to
the site. He knew the product, but the guy that was
wor ki ng there woul d never have known the product because
Paris knew it, because he, you know, it was in the supply
house.

Same thing in the railroad industry. They all had
a central supply. So you use data, invoices, co-workers,
hi story. You know, the defendants put out pictures of,
you know, their product being used on a particular job
site. Well that then beconmes evidence for me that their
product was used at the job site. So when ny client
comes in, we do our best of identifying the type of
def endants that will nost |likely be involved in his case
and we file our claim Dependi ng on the rules of that
jurisdiction, the timng and what state of the litigation

we were in, we'd start working up. W'd get the client's
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i nformation, but |I'm not going to work up a case and go
to get the co-workers and try to start matching up

i nvoi ces and contact other, you know, |awyers to get help
until | know I got a trial date, because that's what's

i mportant.

So at any given time, my case is going to have
some partial information avail able, but it's not going to
have complete information until it's time for me to do
it. Because there's only so many | awyers | can pay to do
wor k, and we concentrate on the front end cases that are
up for trial. Dependi ng, again, on the jurisdiction and
the nature of the case, we may concentrate on filing some
bankruptcy clainms first. Sometimes the clients want to
do that; sometimes they won't. Sometimes if it's a, you
know, a worker who says | want to be sure that my wife is
-- the house is paid for or my medical bills are covered,
then that may dictate how you try to manage the case.

Q. Over what period of time, generally speaking, does
a case proceed fromthe initial interview to the point
where you finally close the file?

A. Well that's changed over tine. Because if | were
in the late '90s and the early 2000s and | was still
trying nonmalignant cases, then |I'd be working those
cases up, maybe, in a two or three year period of time.

But right now, in South Carolina, if | have a
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nonmal i gnant case, | can't take it to trial until it h
a certain |level of inmpairment. So | don't work that c
up, other than getting personal know edge, until it's

time to process that case. If I'"min, you know, Virgi

and |'ve got a living meso and I'm on a rocket docket,
you know, and | get a trial in six months, we junmp on

t hat case and prove it up. So it's going to depend on

oY mlals]
OJIIL]

as

ase

ni a

the circumstances. On average, it's probably a couple of
years, unless it's a living case, a |living nmeso case.

And on the nonmalignant cases it's |longer than that.

Q. How, if at all, has the process of building
product identification evidence been affected by the
bankruptcies of the various entities?

A. Wel |, obviously, Manville was an easy target for

exposure and liability. So when they were there to pay

the value that the clients wanted, it was a | ot easier
But as peopl e di sappeared, we have to work harder and

| onger and do more searching and go | ook for nore

i nvoi ces and nore docunents and nore ways to get creat
to try to find the exposures. And that's continued as
the evolution of the litigation has continued. And a
of times we'll learn during the bankruptcy process of

gi ven conpany about | egal responsibility they had for

products that we never knew about.

Q. How do you |l earn that?

dig

ive

| ot

a
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A. Wel |l when the debtor is no longer in control of
its historical docunments and its historical files because
part of the bankruptcy process, these debtors, generally,
t hey want out of the asbestos business, which includes

t he asbestos discovery business. And they turn over al

-- they'll warehouse or they'll turn over their
dat abases, their historical records -- we get access --
the trust then stands in the shoes of the debtor. So if

they've had a regional law firmthat has represented them
for 15 years and that regional law firm has put together
a dat abase of all the job sites and all the products, et
cetera, and all the co-workers, that all conmes to the
trust.

Now t he trustees, their obligation and duty's
different. Their obligation is as a fiduciary to the
beneficiaries of the trust to make the process as
efficient as possible to fairly compensate themto the
maxi mum extent they can with their limted access.
They're not interested in hiding information. So the
trust will organize, and they put out these job site
lists. | f a defendant had a settlement agreement with
Weitz Luxenberg in New York where they agreed they were
at the Brooklyn Naval Shipyard from 1958 to 1965, and
t hat was the standard by which they settled with Weitz

and Luxenberg on cases, that now becomes knowl edge to
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everybody that's got a case at Brooklyn Naval Shipyard.
| would not have known that before because that
information is put forward.

The other thing that's made a big difference is
technol ogy. You know, when | started practicing if you
deposed a co-worker in San Francisco on Monday norning, |
m ght find out something about it in a week or two if I
asked the right question or if, you know, you and | had a
busi ness relationship of some type. Now when you depose
t hat cowor ker, that deposition, when you finish it at one
o' clock on Monday, is on the plaintiff's list serve at
1: 30. So now everybody can do word searches of job sites
and all this information. But technol ogy's made the
i nformation much easier to share and people are nore
willing to share it.

Q. Your firmreceived Mesothelioma claim

guestionnaires in this case?

A. | think we did sonme.

Q. And responded to thent?

A We did.

Q. Based on your understanding of how cases are
devel oped -- let me back up. As a person experienced in

bankruptcy, you have an appreciation for the impact of
the automatic stay?

A. Yes.
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Q. What does that do to your cases?
A. It stays it, period. | can't do any discovery.
"' m not going to get any additional information about

t hat debt or

rul es or | egal
bankruptcy process.
Q. And with no t
more time and effort
A. No.

Q. Com ng back t
regard to the manner
effort and

| evel of

t he i mpact of

clients against Garl

fromthat

tools avail able for

debt or process. I have no | ega

me except through the

rial date, do you routinely devote

to those cases that are stayed?

o the questionnaire process. Havi ng

in which cases are prepared, the

time that goes into that process and

the automatic stay on clainms of your

ock, do you believe that the

compl et ed questionnaire responses would give the court a

fair picture of what

were fully prepared
A. No.

It can't

MR. CASSADA:
gquestion. He' s not

VF . Ri ce has even r

injury questionnaires.

firmhas fil ed.
MR. SWETT:

t hat cl ear?

That's what 1

those claim would |look Iike if they
for trial?
Your Honor, | object to the

laid the foundation to show t hat

eviewed or is aware of the personal

He may be aware of the ones his

m t al ki ng about. lsn't
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THE COURT: "1l overrule the objection. Go
ahead.

THE W TNESS: | work with about 40 law firm now
as co-counsel around the country in different states.
And we have a sem nar every 18 nonths at our firmcalled
t he Ness Motl ey co-counsel sem nar or TACTI X, now we cal
it, because you need an acronymto do things these days,
where we exchange information and you tal k about stuff.

What's in my file on a given case on a given day
is a snapshot of what's in my file on a given day.

Unl ess that case is past all of the deadlines for trial,
it's not going to contain all of the information |I'm
ultimately going to put in there for purposes of trial.
And it's not going to contain -- I'mnot going to know
how I'm going to try the given case until | focus on that
case. So all | can tell you at any given time is what's
in that particular file or that |1've already made a
connection to that particul ar clai mant.

BY MR. SWETT:

Q. Let's take it back into the tort system context.
Forget about bankruptcy. Forget about the stay. You're
preparing a case. You're on file now and you're
receiving discovery from-- written discovery demands
fromthe various defendants. s it your practice to

respond fully to the discovery?
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A. We' Il certainly do our best to do that as we
interpret the rules.

Q. Do you interpret discovery responses calling for
exposure information to require you to do nore than
provi de the exposure information that you have devel oped

for use in the particular case?

A. | think when |I'm answering discovery on a case, |
answer it to what | know about that case at that time in
that file. And if | learn nore, decide to do something

different, decide to call nmore witness, find a wi tness

that's going to add information, depending on the

jurisdiction. In most jurisdictions you have update
responsibilities. So those will change fromtine to
time. But | don't have to exhaust what |'m going to do

in the future to prepare that case for trial at the tinme
| answer the initial interrogatory.

Q. And if you're subject to supplenmentation duty, do
you abi de by that?

A. Yeah, | supplenment it.

Q. Now, suppose the defendant in your case is wanting
to point the finger at some third person or perhaps some
bankrupt. Apart from respondi ng honestly to the
defendant's discovery, do you regard yourself as
obligated in any way to |l end your time and efforts to

t hat defendant's purpose of building a case against that
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third person?

A. | ' m not responsible for putting on their defense.
' m responsible for answering the interrogatories which
is generally, tell me, you know, what your client's going
to say, tell me what wi tnesses you're going to call, and
tell me what those witnesses are going to say. And
dependi ng on what the question is, I'd respond to it.

But that's generally been the standard interrogatory type
inquiry and that's what we try to answer.

Q. M. Wal ker, would you put up on the board,

pl ease, ACC-417? Let's highlight the title. This is a
pl eading from-- a paper under the caption of the W R
Grace bankruptcy and it says Motley Rice, LLC s

obj ections and responses to debtor's third set of
interrogatories to certain asbestos personal injury
pre-petition litigation, claimants' |law firns.

If we go back to the very | ast page, the
Certificate of Service and highlight that. You will see
that it has the date of the 14th of Novenber 2005. ' m
sorry. That's the wrong certificate. That's an
attachnment. Go to the verification which is page 26.

Can you see that?

A. Yeah, | got it up here.
Q. That's the verification signed by John E.
Herrick?
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A. John is one of my attorneys in these asbestos -
Q. Can you identify this docunment to the Court as
objection in response to discovery served by the WR.
Grace debtors which was submtted by your firmin
response?

A. Yeah. This is -- WR. Grace was one of the fir

bankruptcies that we started dealing with in this
gquestionnaire process, and David Bernick was counsel f

W R. Grace. He's with Kirkland and Ellis. And Davi d

| had done the pre-pack negotiations in Combustion. I

known David for years. David was trying to espouse to
the court that every file had the information that was
going to be there at the time the plaintiff had the fi
open, and that was just ludicrous. So we filed an
objection to some of the arguments that were being mad
and this is the objection that we put together and Joh
sent it out.
Q. Your Honor, | just wanted to identify this for
record. It says what it says, and we will make use of
in --

THE COURT: Al'l right.

MR. SWETT: -- as appropriate in post-trial
subm ssi ons.

BY MR. SWETT:

Q. Let's tal k about voting in bankruptcy cases.

an

st

or

and

ve

| e

€,

n

the

It
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You're famliar with the process by which debtors in
asbest os bankruptcies solicit the approval of creditors
for proposed plans of reorganization?

A. Generally. Yes, sir.

Q. You know that solicitation procedures orders are
issued with forms of a ballot?

A. And instruction. Yeah.

Q. And you have an awareness of the practices
followed by your firmw th respect to deciding which of
your clients ought to vote in a given case?

A. Yes.

Q. Can you explain to the Court how you go about
maki ng those deci sions?

A. Well when it's time to vote, we will -- in the

| ast X nunber of years we've had conputers. We will go
to the computer to our case managenment system and we wil
generate a list of claimants that have filed suit agai nst
t he given debtor that's invol ved. We will match that
agai nst the database that -- of the occupations and the
type work they did. We do our best to try to identify
the people that will have clainms as that termis defined
in the bankruptcy, or that have clains as that terms
defined in the bankruptcy against that debtor. And we
vote those clainms with the understanding that we vote

based on our interpretation of those that will have
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claims, because there's pluses and m nuses for claimnts
to vote.

There are certain provisions in the trust
di stribution processes that are vested if a clai mant
votes. VWhether he votes for or against the plan, there
are certain grandfather provisions |like, you know,
di agnosi s based on "consistent with" versus, you know
"above and beyond" or "clear and reasonable.” So we vote
in that fashion. We don't vote everybody. W vote the
peopl e that we think can make the connection to a claim
Q. "' m not sure that your reference to the difference
in medical standards that m ght depend upon whet her or
not you voted came out clearly. Could you explain that a
little bit more?
A. Well there are certain -- the bankruptcies provide
some standards that are much stricter than the tort
system requires. One of those that comes to mnd is that
if I"'moffering a doctor in trial and the doctor can
testify within a reasonabl e degree of medical certainty
or probability that this injury is consistent with a
hi story of asbestos exposure, in 95 percent of the courts
that's adm ssi bl e evidence.

Some of the criticism by defendants has been
"consistent with" shouldn't be a |l egal standard, it ought

to have that it is, you know, a stronger standard. So
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one of the issues in some of the early bankruptcies or

some of the 2000 era bankruptcies has been, are they

going to accept a diagnosis that says "consistent with"

or are they going to want a stronger diagnosis? And one

of the things that claimants don't want to do is to have

to go back where existing medical reports have already

been prepared for cases and they used the "consistent

with" standard because that's what the tort | aw all owed

and have to redo those just to get a bankruptcy claim

filed because the bankruptcy changes the wording. So

t hey're grandfathered in. But

they're only grandfathered

in to the extent that you vote one way or the other in

t he bankruptcy process.

So it's an efficiency thing that benefits. So it

saves my clients a |lot of nmoney if they don't have to go

back and redo those medicals if that happens to be their

issue. That's just an exanmple.

Q. And the kinds of plans you're tal king about are

voted up or down on consent; right?

A. That's correct.

Q. They're only operative if there's adequate

creditor consent?

A. That's correct. These are the ones we're talking

about, the Master Ball ots.

Q. How about in terns of

the trust paynment




o o b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Direct - Rice

percentage? |s there any advantage to being a voting

cl ai mnt when it comes to the operations of the trust and
decisions with respect to whether or not to maintain the
exi sting payment percentage?

A. The trust grandfathered in, | think it's generally
three years to lock in the paynment percentage; it may be
| onger. | have to go back and | ook at the TDP to be
sure. But basically, if I'"ma voting menber, the trust

cannot change the payment percentage on me. Again,

don't have to vote in favor. | just have to vote.

Q. So there are reasons to vote?

A. Absol utely.

Q. Do you -- as you understand it, in an asbestos

rel ated bankruptcy, is the right or privilege of the
cl ai mant, asbestos claimant, to vote in the case
dependent upon whether or not his asbestos cl ai m agai nst

t hat debtor arises from contact with that debtor's

product ?

A. It does not.

Q. Expl ain that, please.

A. Wel | when you're voting on a bankruptcy plan, it's

generally the 524(g) pl ans. The defendant's | ooking for
a permanent injunction against any future clainm and they
want to be sure that that injunction's as broad as they

can legally get it. So if you |look at the definition of
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claimthat is being barred or being channeled or being
enjoined, it is massively broad. It's disputed,

undi sputed, something that may arise in the future,
somet hing you may have. It doesn't say anything about
exposure. It doesn't say anything about product.

It is to actions that the debtor, whether it's the
debtor's product or the debtor's actions or the debtor's
failure to act or the debtor's installation or renmoval or
repair or design or suggestion. I mean, it's all the
br oadest | anguage possi bl e. So that's the rules we have
to play by.

One of the things that |1've |earned over the years
is that once the trust gets control of the discovery that
t he debtor had, invoices, sales records, history of job
sites, | increase the nunmber of claimants that will be
able to neet the exposure requirements and the criteria

for exposure as set out in the bankruptcy by 25 or 30

percent.

Q. How does that counter?

A. "1l go back to the exanple with Perry Weitz at

t he Brooklyn Naval Shipyard. |f Pittsburgh Corning had

accepted the Brooklyn Naval Shipyard as an approved job
site from 1962 to 1965, then the trustees will accept
that. All | got to do is put nmy client at the Brooklyn

Naval Shipyard during '62-65 in an occupation that is
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probably more likely to have worked with that type of
product or around that type of product. | don't have to
prove product ID. So those job site lists give me a
whol e new i ncrease in claimnts that are going to qualify
under the criteria.

So that's why, if it's a conmpany that was a boiler
manufacturer |ike B&W 1'm going to vote not just the
peopl e that sued B&W or that at the time, but |I'm going
to |l ook at ny database for ny current clients, anybody
t hat m ght have been working in the boiler room or around
the boiler while it was being installed or renoved or
repai red, because those people will qualify for
conpensation under that plan.

Q. Let's take a |l ook at a definition of an asbestos
personal injury claimin the context of a reorganization
by calling up ACC-821. Your Honor, this is an excerpt
that we made from the fourth amended plan of

reorgani zati on of Armstrong World I ndustries, Inc. as
modi fied. And at the definition section here we're going
to go to the second page of the excerpt and to Section
1.18 which is the definition of asbestos personal injury
claimfor the purposes of that plan.

M. Rice, picking up on the point you were just
maki ng about the breadth of the a typical definition of

asbestos personal injury claimin these 524(q)
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reorgani zations. Can you drill down a little further
into the scope and sweep of this definition as it
pertains to the varieties of clainms that m ght be
asserted against this debtor?

A. Well | ook at the third line where it starts demand
-- liquidated, unliquidated, fixed, contingent matured,
unmat ur ed, disputed, undi sputed, |egal, equitable,
secured, unsecured, any theory of |aw, any theory of
equity, any theory of admralty or otherwi se. | don't
know how you can get any broader. Then it goes down to
asbestos or asbestos-containing products, or things that
was or were installed, engineered, designed,

manuf actured, fabricated, constructed, sold, supplied,
produced, specified, selected, distributed, released,
mar ket ed, serviced, maintained, repaired, purchased
owned, occupied, used, removed, replaced or disposed.

| mean, it's as broad as you can get. And that's what

t he debtor wants the injunction to do. He wants the

injunction to get rid of anything anybody will ever dream
up that they could be responsible for, legally

responsi ble for. Not exposure but |egal responsibility.
Q. Now, from the plaintiff's perspective anybody with

Mesot hel i oma has had contact with an asbestos-containing
material; correct?

A. It is our view that every Mesotheliom, if you can
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show asbest os exposure directly, indirectly, bystander,
has a causal relief.

Q. That, of course, doesn't tell you necessarily
who's legally responsible for that.

A. No.

Q. Have you settled | arge nunbers of asbestos clains
on theories other than the claimnt's exposure to a

product made or distributed by the given counterparty?

A. Absol utely. Thousands.
Q. Under what sorts of circunstances?
A. Well, different circunstances. One that comes to

mnd is Metropolitan Life Insurance Conpany. MetLife --
|'ve settled tens of thousands of cases with MetLife
under the theory that they conspired to alter the medical
literature back in the '"40s and '50s. They deny it but
we' ve resol ved the cases.

| settled several, well almst 90, 000-plus cases
with Travelers I nsurance Conpany on the theory that
Travelers violated the good faith and fair dealings
standards that are statutory in many states as the
insured for all of their asbestos insured manufacturers
or product suppliers, including Garlock and Manville.
And that settlement was a little over $500 m | li on.

Now we've run into a question of whether or not

that settlement's final, and we're in the Second Circuit
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for the third time after being in the Supreme Court once.
So they haven't paid the 500 mllion yet. W've got a
settl ement agreement, but they're just arguing they
didn't get -- the injunction they got wasn't as broad as
t hey were supposed to. So they're challenging whether or
not they're liable to pay it.

Q. They wanted it to sweep even nore broadly?

A. They wanted it to sweep nore broader. They wanted
it to be an injunction against other insurance conmpanies
for other insureds that didn't get notice of the Manville
bankruptcy back in the 1985-86 range when Manville came
out of bankruptcy the first time. Although the original
injunction didn't give them that protection, they're
asking for it now and the insurance industry objected to
t hat . So it's insurer against insurer.

Q. So if you limted your search of your database to
peopl e who specifically worked with Armstrong product,
woul d that delineate the scope of the popul ation anong
your clients and who you would regard as entitled to vote

in the Armstrong bankruptcy?

A. No, it would not.
Q. | see reference up there to servicing, maintaining
repairing, installing. Are those the kinds of -- are

t hose ki nds of conduct ones for which there were in fact

significant numbers of claims assertabl e against
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Armstrong?

A. Absol utely.
Q. How so?
A. Well Armstrong sold a product, but Armstrong al so

had i nsul ati on groups or contract units. They would go
into a job site and they may be hired to come in and put
new i nsulation or to cover the steam pipes. And in doing
so, they may or may not have used Arnmstrong products but
they still, under the |law, were responsible to do their
job in a non-negligent fashion to give fair warning and
subject to putting a product in the stream of conmerce
t hat may be subject to a strict liability claimor breach
of warranty claim

So they would be responsi bl e. Even if that was
Johns-Manville's pipe covering they were using, if they
applied it or removed it, or if they went in to repair
t he pipes and Kayl o was on the pipes previously and they
stripped it off without fairly protecting the workers
that were in the plant, they would have | egal
responsibility for that renmoval if it's Johns-Manville or
Kayl o or whatever they were removing. I f they put
Armstrong back on it, they have responsibility for that
as well.

This litigation is massive in the different ways

t hat a person can get exposed, the different ways that a
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def endant can becone |iable. And depending on whet her
you were a menber of an association |ike the Asbestos
Textile Institute where we claimthat everybody in the
asbestos textile institution conspired to, you know,

wi t hhold information fromthe scientists in the medical
l[iterature and mani pul ated the medical literature back in
the '40s and '50s and hid the dangers of asbestos. We
al l ege the defendants fabricated the state of the art
defense, which is what Travelers paid on, in violation of
t he obligation of good faith dealing in the consumer
fraud statutes. There's different theories.

Q. Let's turn to Garlock's plan. Have you had an
opportunity to read the plan and the associated cl ains
managenment -- |'m sorry, Case Managenment Order and cl aims
resol ution procedures?

A. | read them when they first came out and |'ve
reread them recently.

Q. Have you formed a view, sir, as to whether the
resol ution procedures -- |I'm sorry, whether that plan is
one that the constituency represented by the Asbestos
Claimants Comm ttee would be |ikely to accept
voluntarily?

A. | would not anticipate very many, if any, asbestos
plaintiff's attorneys recommendi ng approval of this plan

to their constituency or to their co-counsel, and | would
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not recommend it to any of my co-counsel.

Q. G ve us, first, a general explanation for that
view and then we'll follow up with the particul ars.
A. Well, you've got to first start by understandi ng

that these law firms have dedi cated many of these | aw
firms, like my firm M. Kazan's firm Baron & Budd,
Weitz Luxenberg, 20-plus years to this litigation. W
al so do other types of litigation and we believe in the
tort system and we believe in the trial by jury, and we
believe in the constitutional right to trial by jury. So
when we approach evaluating a bankruptcy process, the
first thing we want to do is preserve those
constitutional rights and preserve that system because
that's the system that our country works with and it's
the best systemin the world.

So when | first read this plan, | think this plan
destroys the tort system and the applicable |aw, and on
t hat al one I would not support this plan. So basically,
what this plan and its Case Management Order and its
resol ution procedures is, and in my words, is the w sh
list of defense | awyers and asbestos manufacturing
compani es of everything they wi sh that Congress and the
state | egislatures had given them when they tried over
the years, because that's what it is.

It's basically creating a federal mandated
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alteration of underlying state |aw wi thout any use of
trial by jury, without any protections of rules of

evi dence, rules of procedure, discovery, and renoving the
Article 11l judge process and the juries fromthe system
and turning a Special Master into the fact finder of all

I Ssues.

Q. Well now let's drill down a little bit into that.
In the states where you practice, is the general rule
with respect to joint tortfeasors one of joint and
several liability?

A. Predom nantly, my states over the years have been
joint and several. Some have gone to the 50 percent rule
in more recent years. I think if you're tal king about
nunmbers of jurisdictions, joint and several liability, |
think, still predom nates in the volume of jurisdictions
that follow that rule.

Q. Def endants typically are unhappy with that

approach?

A. Sur e.

Q. And what, as you read it --

A. Not just in asbestos litigation.

Q. As you read it, what would the conbination of this

pl an Cl ai ms Resol ution Procedures and Case Management
Order do to that reginme?

A. It completely destroys joint and several liability
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and i mposes a conparative fault standard w thout any
quantificati on.

Q. As you read it, how s it do that?

A. Because it says you | ook at the exposures, and
it's limted to hands-on product exposure. And it's
limted to hands-on product exposure to GST or Garl ock,
and it doesn't address the four or five conmpanies that
Garl ock absorbed over the years that had asbestos-
cont ai ni ng products that m ght have been sold under
different names, be it Belmont or some of the others that
t hey cont ai ned.

But beyond that, it does not -- it says we're
going to |l ook at Garlock and we're going to conpare it to
everything el se whether we got evidence of it or not or
whet her that evidence is adm ssible or whether anybody's
going to recover. But it creates a conparative situation

and it does it in a vacuum

Q. What do you mean by that?
A. Well there's no discovery. It sets up a -- |
think it's six months after -- forget about the fact that

we're only dealing with a small fraction of the pending
cases that are ever acknow edged as being |l egally viable.
But as to those cases, the pleural Mesothelioms, it says
within six months you give us everything that you can

t hat gets you past a directed verdict, summary judgment
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standard, without any di scovery whatsoever. And by the
way, your plaintiff has to certify what's going to happen
today and in the future.

You' ve got to certify, as the |lawyer for whatever
you're going to learn in the future, you know it now.
You never can do that. If I had to certify what |I'm
going to know about the Pittsburgh Corning bankruptcy and
t heir exposures, | know there are going to be 25 or 30
percent of my clients are going to get sites that | don't
know about today, but this would require me to certify

that that's never going to happen, and | wouldn't do

t hat .

Q. Woul d you advise the client to do that?

A. No.

Q. Is that requirement in the procedures consistent

with the reality of the way in which cases are built?

A. No. It's a total wish list that you stop time and
you don't play by any evidentiary rules or you don't
al l ow any discovery or the exchange of information that
our systemis built on.

Q. |s there any defendant in the tort systemthat, to
your know edge, refuses to settle cases unless the same
claim has been conpleted with respect to all other
potentially responsible sources?

A. | have had -- |'ve not had that experience with
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anybody.

Q. Do you read this plan as attenpting to create that

situation for Garl ock?

A. It creates it. And it creates it in a

hypot hetical sense in that it makes you certify what

m ght happen in the future and be stuck with it today.

And then they get a credit for what m ght happen in the

future that you m ght get from a

bankruptcy is what you

-- because it says what you expect to get. Well | expect

when | file a bankruptcy claimto be paid, but that's not

happeni ng. |'ve got quite a few
accept.

So while |I may expect that

that the trust doesn't

a pleural Mesotheliom

client will get paid by these six trusts, these trusts

are -- they have -- these trusts

money a year because they're desi

can only pay out so much

gned to last for 20, 30,

40 years. So they have caps on their annual payment.

None of these trusts, after the i

nitial, maybe the year

they come out, is up-to-date. And right now some of

these trusts are running year or

behi nd before they can even | ook

two years, three years

at a case. So I'll not

know whet her a case is going to be accepted or not for a

whi | e. It depends on when the cap is, when they hit the

cap.

Q. You appreciate that under

t he approach taken in
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t he plan, claimnts, Mesothelioma claimnts, would be
offered two options of a settlenment option and a
litigation option?

A. The | anguage suggests there's two options, but the
reality is there's no option. Because the standards that
are being set to get through the case managenment process,
which is required to get to the litigation option, are
going to be impossible to meet. So they're basically
forcing everybody to $1,000 and go away and | eave me

al one.

Q. Explain that further. What's inmpossible by the
Case Managenent Order?

A. You just -- at any given point in time you're not
going to be able to meet all of these wish |lists of

requi rements, and you would never have had to nmeet them
in the tort system So it changes -- it uses the words
applicable law and fair and efficient, etcetera, but
that's not what it does. It's a very one-sided, limting
process that they're trying to force everybody through.

And if you don't want to play by those rules, take your

$1, 000, they call it a convenience group or sonmething,
and go away and we'll be nice to you. And nobody's going
to support that. You know, that's just not going to be

accept abl e.

Q. Did you have a | ook at the informati on demands




o o b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Direct - Rice

t hat woul d be imposed on clai mants pursuant to the

settl ement option?

A. Yeah, | | ooked at their clainms resolution
procedures.

Q. And how did those informati on demands conmpare to
t hose that you faced when attenpting to settle a case in
the tort systen?

A. They're substantially more onerous than the tort
system requires and that Garlock required at the tinme we

did settlements over the years.

Q. Now, supposing you're representing --

A. And | got to certify to it.

Q. Certify to?

A. The attorney has to certify that these are

conpl ete and accurate and it's everything he knows.
Q. | s that consistent with your understanding of the

way di scovery works in the tort systenf?

A. No.

Q. Now, supposing you would -- you're advising a
client and you reject settlement offer -- settl ement
option -- |I'msorry. Before we get to there. Did you

have a | ook at the schedul ed values that are implicit in
the settlement option?
A. | have read this thing several times as it deals

with the alleged settlenment values and the cap, and then
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|'ve tried to read it with their state allocation that
t hey' ve now created which they have determ ned that
certain states get certain nmultiples and certain
reduction factors. And then they overlay that sonme 30
pages of occupational factors that they've created
wi t hout any, you know, understanding, at |east that I
have. So I"mnot really sure what you get. | could not
tell you what a clai mant would get under this process.
But they've offered to, sometime in the future, put out a
claims cal cul ator that would | et us know that, but |
don't think that we would rely on that as being something
we woul d support.

| don't have any idea where the state allocation
process and this occupational allocation process cones
from and | don't support the allocations. You know,
most of the joint and several states are given the | owest
benefit here, are given the highest reduction factor,
whi chever way you want to | ook at it. Soif I"'min a
jurisdiction in a state that's got joint and several | aw,
t hey' ve taken the joint and several, which is the better
chance of them having to pay more nmoney, and made t hat
the | owest place they have to pay.
Q. So let's suppose that you reject the settl ement
option on behalf of a client and you proceed to the

l[itigation option and you are presented with a
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requi rement of filing a proof of claimand questionnaire
in the space of 30 days or so. And then there foll ows,
once all these clainms are gathered together, sonme kind of
consol i dated summary judgment process without discovery
havi ng yet been undertaken. Is that -- how does that
affect the plaintiff?

A. It is unrealistic that people are going to
voluntarily agree to that process, and it's not anything
cl ose to what happens in the tort system that we're
supposed to be dealing with, or the application
applicable by |aw. But even nore fundamental, the
federal MDL 875 was formed in the '80s, and | can give
you the exact date if you need it. But it's been there
for al most 25, 30 years.

Where the federal courts have worked to get the
asbestos cases out of the federal courts and to create an
efficient process. This process, as | understand it
correctly, would bring the national federal asbestos
vol ume of cases now and in the future to this courthouse
and place the burden on this courthouse to be the finder
of fact and the conclusion of |law for every factual
di spute that's been decided in the -- normally deci ded by
juries in the tort system before any case can nove. The
overwhel m ng burden on the litigants, the claimants from

California, Rhode Island, or wherever they are to have to
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do all that in one courthouse, and not to mention the
burden on the court of having to do that, is impractical
to think that could work.

And then once it gets through whatever, whether it
be a Special Master or maybe it's supposed to be done by
t he bankruptcy court. \When it gets through all this

prelimnary, it all goes to the Western District of North

Carolina District Court. And, respectfully, | think
there's an Article Ill and a jurisdiction issue affected
here, but that's legal. And then that court now acts as,

| guess, an MDL and sends them out all over the country
and | don't know what supervisory process that court
keeps, if it keeps any.

But in the MDL 875 process, one of the things that
the current defendants are conpl ai ning about is when the
MDL judge sends the case back to the home district is
that those district judges, as they are legally allowed
to do, decide things their own way, it's their courthouse
and their case managenment approach, and we're redoing a
| ot of the stuff that are done in the MDL. And that's
when it was set up as a multi-district process. But
t hen, you know, new discovery is being done and new
experts and new wi tnesses are being put forth. So it
just doesn't work. And | just cannot imagine this would

ever work beyond all my problems with it just as a
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practical matter.

Q. Does it appear to you to be calculated to magnify

the costs and burdens upwards of the plaintiff's side to

t hese di sputes?

A. It shifts the entire burden to the plaintiff.
Q. Now, can the claims resolution procedures --
A. And | et me say, and | guess one of the things

that, when | read it the first time, made me just sort of

throw it in the corner is at the end of reading all this,

it's nice to know that GST [sic] is going to pick the

trustees and the fiduciaries for the asbestos cl ai mants

because they get to pick the TAC and t

hey get to pick the

trustees.

Q. s that the normin asbestos bankruptcies?

A. No. No.

Q. Focusi ng back on the settlenment option for a
monment . The clains resolution procedures purport to

require in Section 5.3(f)(2) that the

cl ai mant di scl osed

t he ampunts of all payments received or to be received

fromthe entity to whom the other cl ai

m was subm tted,

and those are -- "entity" and "other clain' are defined

terms. In settling cases in the tort

system is it

customary for the plaintiff to disclose to the -- for the

plaintiff to disclose to the defendant

received from other sources?

settl ement amounts
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A. No. Not until it's appropriate by applicable | aw,
which is generally after the time that a verdict has been
t aken and rendered where the court then needs the
information for applying the applicable offset or
judgment rules. All of the settlements and day-to-day
financi al dealings between a claimnt and a defendant are
confidential, and they're confidential at the demand of
t he defendants in nost parts. Even today it's at the
demand of the defendants.
Q. Was that true in your dealings with Garlock? Did
Garl ock insist upon confidentiality?
A. Yes.
Q. Mr . Rice, do you believe that there is any chance
that the asbestos claimants constituency woul d ever
voluntarily submt to this debtor's plan?
A. In my view, | would never advise any of my clients
or any of my co-counsel network or any counsel that asked
me to ever vote in favor of this plan.
Q. | pass the witness.

THE COURT: All right. M. Guy, do you have any
guestions?

MR. GUY: No, sir.

THE COURT: M. Cassada.

CROSS- EXAM NATI ON

BY MR. CASSADA:
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Q. We met before, including | ast Decenber when | had

the occasion to take your deposition.

A. Yes. You came to Charleston and took my
deposition. | don't remember when it was.
Q. Okay. Thank you. I want to focus, firs

thing that you didn't talk about that much and

your relationship or your firms relationship with

Gar |l ock.
A. Okay.
Q. Because you did testify you' ve been an asbestos

| awyer for alnmpst 32 years?
A. | tried my first case in '82.
Q. Okay. 31 years. And you've tried a | ot

asbestos cl ai ms.

A. That's correct.
Q. And you've negotiated a | ot of settlemen
A. That's correct.
Q. | heard you tal king about negotiating no

very |l arge asbestos settlenments; you've negotiated the

Georgine settlenment?

A. | did with M. Locks and M. Mot | ey.
Q. Ri ght. And the Combustion Engi neering,
pre-pack there?

A. Yes.

Q. Fi breboard settl ement?

QDA
UL

t, on one

that's

of

ts?

t only

the
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A. MM hmm ("Yes.")

Q. Was it Congol eum? Were you involved in that one
as well?

A. M. Witz and | did part of the Congol eum as

counsel for the pre-pack
Q. So you've negotiated settlements |arge and small

in the asbestos context?

A. That's correct.
Q. And you negotiated the tobacco settl ement?
A. That's correct. I mean, | had hel p. There were

ot her people involved.

Q. Sur e. Sur e. But you were -- you're fanmpous for

t hat ?

A. | appreciate that. | was | ead negotiator for the
states, but | had great attorney general support and they

were at the table.

Q. Currently, you're negotiating on behalf of the
peopl e who were injured by the BP oil spill?

A. It's an MDL. The court appointed a steering
comm ttee and | am one of two | ead negotiators on behal f
of the steering commttee.

Q. Okay. Turning to Garl ock. Prior to 2004, you
woul d descri be your relationship with Garl ock as being
good?

A. | think so.
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Q. Okay. You negoti ated settlements with Garl ock?
A. | think my relationship with Garlock is good
today, so | don't want to put it into 2004. M. Magee's
prom sed me to golf at his club.

Q. We heard from M. MClain earlier about declaring
war against, | believe, it was Owens Corning. And you

t al ked about being in some wars of your own.

A. We've fromtime to time had defendants we've taken
harder lines with than we have Garlock, if that's the
poi nt .

Q. Okay. And the word targeting, |I think that's a

word that you' ve used, and |'ve heard that from other
witnesses in this litigation. Targeting is when a
plaintiff's firmdecides it's going to focus its efforts
on a specific defendant?

A. | don't know everywhere you've heard it. But when
| use the termtargeting, |'mtalking about in that
particul ar situation that's who we are focusing on for

t hat particul ar case or type of case or period of time or
what ever it is.

Q. Okay. | thought | heard you say that when you're
targeting a conpany during litigation you don't really
care about anyone but the target. Did | understand that
correctly?

A. | don't think I said | don't care about anyone
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el se, but they're not as significant.

Q. Okay.

A. If | said | don't care about them that woul dn't
be right. They're just not as significant.

Q. Okay.

A. When |'m going to play Texas A&M, |'m going to
worry about stopping "Johnny Football,"” but |I'm not going

to forget about the running back.

Q. Okay. Fair enough. And so there did come a tinme,
didn't there, after what we've referred to as the
bankruptcy wave -- it doesn't seem that significant to
you today, but there did come a time after the bankruptcy
wave where you fell out of sorts with Garlock; right?

A. | fell out of sorts with Garlock probably in part
in the 1998 timeframe during one of the Mon Mass
situation when |I | earned about their testing of their
gaskets that they had never disclosed. That was the
first time | questioned ny relationship with Garl ock.

Q. | believe -- yeah, we tal ked about this in your
deposition. You were focusing in, | think, around 2004.

Does that sound right?

A. | don't remenber what date | used in deposition.
But when | went back to my tinmeline which I had -- which
| have, and | | ooked at the documents, it was in 1998

when we | earned of the Garl ock gasket test that had never
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been di sclosed to us.

Q. Okay.
A. So that would be --
Q. But you al so were upset because you thought that

Garl ock had reneged on some kind of a deal?

A. Then | got upset with Garl ock when we had -- as |
understood it, we had an agreement to pay certain cases.
And they decided in the deal, at the partial end of the
deal, they didn't want to conplete it. | had not filed
the cases, and there was arguments about statute of
limtations. Yeah, we had sonme di sputes.

Q. And that's when you deci ded you were going to
target Garl ock?

A. That's when | decided that | was no | onger going
to be, you know, settling with Garlock routinely. So we

started get, you know, approaching Garl ock as a different

def endant .
Q. Ri ght . But you did --
A. Garl ock was one of my good friends in the railroad

i ndustry early on because you funded my screening process
in part.

Q. But you did -- | mean, you did decide to target
Garl ock, to be fair?

A. We did decide to change our approach to Garl ock,

and Garl ock became one of the defendants that we woul d




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Cross - Rice

Lo Yalsl
o0Z

try to target and make a higher profile when the cases --

when it was applicable.

Q. And you built a liability case against Garl ock.

A. Well we started putting nmore enphasis on it. Bu

you've been a nmenber of the ATI for

years and years. I

didn't go back and build it from scratch

Q. You didn't build it from scratch but you built i

You built a good case agai nst Garl ock.

A. We built a case against Garlock, but we had bett

t

t.

er

cases against others, and it depends on the facts and the

circunst ances. | ' ve never been one that's been

successful in getting, you know, mllions of dollars on

Garl ock on individual cases. If that's the point you'r

maki ng, | agree with that.

Q. But you built the case and you unl eashed your

trial |lawyers on Garl ock?

A. In some cases where it was the right situation,

tried to build a nore higher profile situation with

Garl ock. We had better success in sonme places than

ot hers.

Q. "' m sorry. It seems like a little bit nore

l[imted than | recall when we were talking about it.

A. You'll have to show me what
tell you what you recall

Q. Al'l right.

you recall. | can't

e

we
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(Video begins playing at 3:07 p.m)
(Video stops playing at 3:10 p.m)
BY MR. CASSADA:

Q. Does that refresh your recollection?
A. It does -- | remember that, but | don't relate it
to your question.
Q. Yeah. My question was, there came a day when you
changed your approach and you started targeting Garl ock
and you built the liability case and you had your 25

| awyers around the country.

A. What we di scussed, what you just showed, is
correct.
Q. Okay. All right. So again, it's 2004. You' ve

got Georgine --

A. Excuse me. | apol ogize. The date's wrong. It's
1998 is when the testinony was taken in the Mon Mass case
about the Garlock gasket testing that had not been done
before. So that date reference is wrong.

Q. What about - -

A. | also -- at that period of time |I had ongoing
settl ement agreements that were X dollars for volume of
cases that | had the responsibility to continue to
process. Sonetime in this timeframe things changed. But
the date of when we | earned of the gasket test was in the

98 timeframe versus the 2000 ti mefranme.
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Q. But what about the date when you built the case
agai nst Garl ock?

A. Garl ock -- you know, once we | earned about the
testi mony that was available from Garl ock about the dust
| evels fromtheir own product test, which they never had
done when they were selling the product, we knew that we
had the ability to put on some additional evidence. So
we started putting stuff on our exhibit list and putting
ourselves in a situation of trying a case if we decided
to try the case. So if that's what you mean by
targeting, that's what | mean.

We started disclosing the witnesses so they were
usable at trial and had the exhibits, added the ATI, the
rest of the ATI. | f Garl ock was a party, we would use
the ATl exhibit list which we may not have used if it
wasn't a defendant. So, stuff |ike that.

Q. | 1 ooked at the history of trials between your
firmand Garlock, and | wanted to ask you about a couple

of those which came after you testified that you built

t he case agai nst Garl ock. " m not going to go -- |I'm not
going to focus on any of the cases Garl ock won. ' m
going to focus on two of them the only two that | could
find -- at |east the only two Mesotheliom verdicts that

your firm had obtained agai nst Garl ock. One of them was

in 2004 in Texas. Do you recall -- and | believe, Your
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Honor, | can speak -- these are public trials and they
are publicly reported. | don't plan to get into anything
confidenti al

But you recall that your firmtried a case agai nst
Garl ock in Linden, Texas in 2004 for a gentleman by the

name of Manfred Schiller?

No.
Q. You don't recall that?
A. No.
Q. Let me see if | can refresh your recollection.
A. Where in Texas?
Q. Li nden, Texas?
A. Where is Linden, Texas?
Q. Good question. Your trial |lawyer John Herrick. I
believe | saw his name.
A. John Herrick's one of my attorneys. Yes.
Q. He's one of your best attorneys.
A. "1l reserve my opinions for that when it's
rel evant. He's certainly one of my attorneys. He's a
member of the firm " m not going to start getting

pi nned as to which one of my attorneys are better than

ot hers. They may read it and may cost nme a | ot of noney.
Q. Well, in any event, this was a case where Garl ock
was targeted.

A. If you tell me that.
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didn't
Gar | ock
Q.

A.

by t hat
Q.
moment .
A.

Q.

a met al
had bui
A-team

Cross - Rice

Okay. Let me show you somet hi ng.
When was this?

It was Oct ober of 2004.

So Cel otex, Eagle -- you took it away from me.

see anybody that went bankrupt up there but

"' m sorry?

Everybody on that list, | think, was in bankruptcy
time. Can you put that back up.

Yeah, | will. l'"m going to get back to it in a

Okay. Thanks.

This is a case that -- | believe M. Schiller was
wor ker. And this -- this was a case where you

It a case and your firm had, and you brought the

to Texas to try the case against Garl ock. Do you

see that?

A.
see it?
Q.
A.

Can you put that on this screen up here so |

| think it's on the screen.
No, it's not.

THE COURT: His isn't on
BY MR. CASSADA:

Oh. Can we turn his on?

Okay. Thank you.

can
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Q. So you see M. Herrick was there trying his case
with a Nix, Patterson and Roach firm You called the
foll owing experts that says -- and these are experts, by
t he way, that our court has met. M. Br ody. Dr. Lemen,
we didn't meet him here but we heard a | ot about him

M. Longo, and Dr. Hammar . This is the A-team of
plaintiff's experts; right?

A. ' m not going to espouse opinions of who the
A-team or B-team is about the experts anynmore than | am
about my | awyers. These are experts that have been used
and that have been qualified by the courts to give

opi nions throughout the country.

Q. And you know M. Longo woul d have showed his

video here; right?

A. | haven't been following the trial that closely.
So if you say that, 1'll accept it.

Q. Are you famliar with his gasket study and his

vi deo?

A. | amfamliar with it.

Q. There has been testimony about how powerful that
is. In any event, at the end of the day, M. Herrick
obt ai ned a verdict of about $1.3 mllion. And it reports
here that, and we'll | ook at that verdict form 13

percent assigned to Garl ock. But after settlenments and

application of statutory damage caps and all ocati ons,
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Garl ock was obligated to pay $37,000. And I, nmyself

| ooked in the database, and I'"'minformed that that case

eventually settled for $92,000 or so dollars.

A. | have no personal know edge of it. "1l accept

that if you tell nme that.

Q. Okay.

A. Why did you pay 92 if you only owed 377

Q. Well, sometimes cases settle during appeal for
more noney. | don't know exactly why, but that's the way
it happens; right? | mean, sometimes --

A. Tell me why a defendant does that and I'll try to

remember it the next time I'"'mtrying to settle a case.

Q. So we were tal king about the allocations here. So

you point out that these were -- these were bankrupt

compani es except for Garlock; right?

A. Well, 2004; right?

Q. Yes.

A. Cel ot ex, Carey, Eagle, Johns-Manville were al
bankr upt .

Q. Okay.

A. | assume Manfred Schiller is the plaintiff.

|*ve got no idea who Guard-Line is.
Q. I n any event, Eagle-Picher, Cel otex,
Johns- Manvi |l | e. They're thermal insulation

manuf acturers?

And
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They' re who?

They're thermal insulation manufacturers.
Who?

Those three conpanies.

No.

o » O » O »

They produce thermal insulation, Anphibole

i nsul ati on products, didn't they?

A. Cel otex made fl oor tiles. They made -- Carey,
Canada was a m ning conpany. Celotex made pipe covering
and bl ock as well. Eagl e- Pi cher had multiple kinds of
conducts. Johns-Manville's products list is probably 200
products of all types.

Q. Al'l of them made pipe coverings and ot her

i nsul ati on products?

A. | don't think Carey, Canada made any pipe covering
at call.
Q. Are you know edgeable with respect to their full

range of products?

A. Yeah. Carey, Canada was a m ne. It m ned
asbestos and sold raw fiber. And it sold asbestos cenent
85 Mag cenment. Car ey, Canada never itself, to the best

of my recollection.
Q. 85 percent Mag cement ?
A. 85 percent Mag cement, magnesi um cenment.

Q. In any event, did you know whether M. Schiller
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had filed trust clains against those three conpanies?

A. | had no idea.
Q. So you don't know whet her those trust clains

became available to Garlock during the case?

A. | have no idea. But somet hing was avail able to

the jury to allocate 87 percent of the fault to parties n

not in the courtroom

Q. That happens, doesn't it?
A. Someti mes you get | ucky.
Q. For Garlock it seemed to happen all the way -- al

the time for them when they had access to the evidence.

We' ve seen that.

A. | don't think that's true at all.

Q. Oh, you don't? Okay. Well it happened in this

particul ar case.
A. Apparently it happened, and you've reduced it

$37,000 and paid three times that.

to

Q. Yeah. And this was in 2004. And at this point

all of those defendants that we | ooked at on that

i mpressive-1 ooking wave slide that you were | ooking

at

earlier, they were in bankruptcy so we don't see any of

them up here.

A. The only -- | assume the only reason you don't see

t he other conpanies is because you weren't -- no one was

able to put on any evidence of exposure because all

t hese
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compani es were in bankruptcy,

if there had been evidence of

Porter or whoever else was in

assumed it was on the verdict

case and |'ve got no persona

it. l"m only answering your

Q. | f

percent

t here had been that
share could have been
A. Or higher.

Q. So nore evidence and a

A. Yeah. Because if you

about how bad Flintkote was,

you. | f you started to put o

Feder al - Mogul ' s gas was, it

So your chose what evi

| awyer

Q. Fair enough. But

to pipe insulation and ot her

i nsul ati on products, that wou

benefit.

A. | can't make that assu

anyt hi ng about the facts. I

products were identified, whe

products or whether it was Ch

no i dea what the facts are.

Q. Al l But

right. in any

m ght

if we had evidence of

- Rice

t oo, and you see those. So

Owens Corning or H.K.

bankruptcy, | would have

form But | wasn't in the

knowl edge. | ve never read
guesti on.
evi dence, Garlock's 13
| ower; right?
hi gher share.
started to put on evidence

it m ght have backfired on

n evidence about how bad
have backfired on you.
dence he put on.
exposure
hi ghly friable Anphi bol e

| d have inured to Garl ock's

mption because | don't know
don't know what Garl ock
ther it was crocidolite
rysotile products. | " ve got

event, fromtime to tinme,
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def endants are successful in getting companies that are

in bankruptcy on the verdict form and assigning shares to

t hem

A. Our system -- our tort system works, if that's the
gquestion.

Q. Okay. Your Honor, 1've marked the article, the

news article from Harr

s Martin Publishing, on the

Schiller case as GST Exhibit 7193, and the verdict form

is GST-7194. | move to admt those.

THE COURT: Al l

BY MR. CASSADA:

right. They're admtted.

Q. Okay. Now t he other case | found that was tried

to verdict is a case also tried by M. Herrick. This

one was in Dallas, Texas for a gentleman by the name --

the plaintiff was Sidney Tanner and his wife. Does t hat

case ring a bell?

A. The name Tanner rings a bell ,but not specifically
related to this case.

Q. Okay. M. Tanner was actually a gasket cutter.

A. This is a very strange m x of parties on the
verdict form --

Q. Yes.

A. -- because it |l ooks |Iike everybody on that verdict

formis a gasket manufacturer or supplier, and only two

-- except for Manville.

Manville had multiple products.
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But it's interesting that only two of the gasket people
were found to be liable. And John Crane and A W

Chesterton are conmpetitors of Garlock, and they weren't

found to be Iiable. It's just an interesting verdict
form
Q. Yes. And we do have a -- we've got a story about

this case, too, also conpliments of Harris Martin

Publ i shi ng.
A. Okay.
Q. In this case the jury awarded $260, 000 to M.

Tanner and assigned four percent fault to Garl ock.

A. This was only a gasket case, is that what you're
representing?

Q. Well the report here is that M. Tanner was a
gasket cutter.

A. Exposure to asbestos containing gaskets. So t hat

was what was tried?

Q. Ri ght .
A. Okay.
Q. That's what the report is, although he did have --

he had exposure to Johns-Manville products.

A. Where is that in here?
Q. Well, it says here that the jury also found
Johns-Manville, which is joined in the third -- the third

party in the proceedings, 74 percent responsible al so
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under marketing defect.

A. Ri ght . But they sold gaskets.

Q. Well, maybe they were -- maybe he was exposed to

Johns- Manvi |l |l e gaskets.
A. Okay. "1l accept that.

Q. The story is inconplete in that

regard. Her e,

again, we have experts for the plaintiff who have been

identified in this court as being very capable experts.

We have Dr. Hammar again, Dr. Lemen, and James Ml lette

was in this case instead of Longo. He' s anot her highly

regarded industrial hygienist expert for the plaintiffs?

A. Yes. But this |list of experts makes me believe

t hat the diagnosis was disputed.

Q. So you're suggesting maybe this plaintiff didn't

have good evi dence that he actually had Mesot heliom?

A. Well he apparently had good enough evidence for

the jury to award him $260, 000, but the fact that you've

got Hammar, who is a pathol ogist, who would only be

testifying on a diagnostic issue, and Feingold

testifying, makes me believe that the issue of diagnosis

was part of the dispute, which m ght explain the

comprom sed verdict or the verdict amount.

Q. Okay. In any event, in this case Garlock was

awarded four percent -- allocated four

liability?

percent of the
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QL AND
[o)0 L Y d

A. That's what these documents show. | don't know if
they're accurate or not but | accept them

Q. Manvill e was anot her conpany that wasn't in the
courtroom It was outside of the courtroom obviously?
A. Yes, sir.

Q. These are the only two cases | can find where

during this built up phase your firm actually obtained a

verdi ct agai nst Garl ock. But in bot

was assigned to conpanies that were

h of them liability

not actually in the

courtroom but who had filed for bankruptcy.

A. Which is not at all unusual.
Q. It's not unusual
A. No. I mean, defendants have the right, and you've

done it for years. You have the right to choose to put

on co-defendants if you choose to do so.

Q. The fact is the case agai nst

Garl ock, that is

trying a case against Garlock, is not really easy, is it?

A. | don't think trying a case agai nst anybody's

easy.
Q. Well we heard tal k about how

agai nst Owens Cor ni ng. | think M.

easy the case was

McCl ain was called in

and he tal ked about his experience on that. And | think

you had spoken simlarly during your

direct testinmony

t hat when you had an insul ation company |ike that that

emtted such high levels of fibers,

it was an easy case.
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That was the target.
A. | think what we were tal king about was the

hi storical evidence fromthe conpany's documents make it

easi er.
Q. Okay.
A. But, no. Trying a case is not easy, no matter

what case it is.

Q. But it's particularly true against Garlock; right?
A. | don't think so.

Q. | mean Garl ock -- Owens Corning?

A. Every case presents different issues, M. Cassada.
But if I'"ve got a very presentable 65, 70 year-old

cl ai mant, you know, everything's different. So different
t hi ngs have to be done in a trial. If I'"ve got a good

plaintiff with good exposure testinmony, trying a case
agai nst Garlock's not any harder than trying a case

agai nst, you know, Turner and Newall would be or anybody
el se. |'"ve got to deal with the same issues. | ' ve got
to deal with exposure. |'ve got to deal with causati on.
|'ve got to deal with science. You know, Manville

di sputed their products were capable of causing di sease
when we were trying cases against Manville. So |'ve had
to deal with the same Chrysotile issues and exposure

i ssues and | ow-dose, high dose, encapsulation for 30

years.
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Q. Ri ght . By the way, we were tal king about these
two cases. | note that these articles also identified
the experts that Garlock called, and these names are
fam liar too. These are experts who | bet our client
woul d call these A-listers. You understand, don't you,
that it was very expensive for Garlock to win a case --
to put on a case and properly defend it.

A. | am perfectly aware from taking depositions of
your experts that they're well paid and you spend a | ot

of money for them Ri ght .

Q. And the | awyers are well paid too; right?
A. "1l et you answer that.
Q. Okay. OCkay. You' ve heard, probably, that there's

been evidence in this case that Garl ock's defense costs
went up tremendously on a per case basis in defending a
case fromthe 1990s versus the 2000s.

A. | have heard that, yes. It doesn't surprise nme at
all. And you know, your defense cost in the Grace
bankruptcy was probably astronom cal, but it doesn't mean
it was proper to spend it considering the court said you
had no standi ng. | mean you choose how you spend your
money. You choose what witnesses you bring, how many you
bring, how much you pay them You can control that cost.
Q. Well when it comes to being actually a defendant

in an asbestos trial, your choice is either to defend
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yourself or to knuckle under to whatever the plaintiff's
| awyer i s demandi ng be pai d?
A. Wel |, no. Your choice is to defend yourself the
way you decide to defend yourself. But you can send one
| awyer to a deposition or you can send three |awyers to a
deposition. You can take depositions by tel ephone or you
can insist on flying across the country and taking
everybody |ive. I mean, you control how you want to
spend the cost.

Today you've got video conferencing and you can
t ake depositions by video. You don't have to fly to San
Franci sco or Washington to see Hammar. Longo has been
deposed X hundreds of tines. You don't have to depose
himin every case. | f you choose to do so, you're going
to have a nore expensive defense.
Q. Okay. You don't dispute Garlock's position that
it settled cases in |arge part to avoid having to pay the

cost of defending itself.

A. | think Garlock, |ike anybody, weighs all of the
risk factors of a trial. | " m assum ng that cost is part
of it, but I don't think it was solely because of defense
costs. | mean, |'ve spent a ot of time with Tim

O Reilly over the years. Timwas a very nice gentl eman.
|'ve talked to himwhile he was working with Garl ock and

after he worked with Garl ock, and while he was fighting
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ferret |egislation. He and | have been on panels
t oget her. So my inmpression frommnmy interaction with the

Garl ock people is there are nultiple reasons they settled

cases.
Q. Certainly, defense costs are inmportant; right?

A. | am sure defense cost was a factor.

Q. In the Schiller case or the Tanner case, you can
i magi ne. | mean in the Tanner case, Garlock's share was

$10,500. You don't doubt that Garlock spent many times

t hat amount to defend itself.

A. | f you say they did. | don't doubt it. | have no
knowl edge of that.

Q. Your Honor while I'"m thinking about it, the report

on the Tanner case has been marked as GST-7193 and the

verdict formin Tanner is GST-7184. I move to admt both
of those.

A. But on that point -- | mean, you chose to bring
Fei ngol d. You chose to chall enge the diagnosis. | don't

know why you did that, but that was your decision and you
had the right.

THE COURT: Those are the same numbers you gave ne
for Schiller.

MR. CASSADA: Are they really? What are the --

THE COURT: \What are the numbers for Schiller?

MR. CASSADA: | may have just re-read the Schiller
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numbers.

Yeah. The Schiller -- the Harris Martin article
is GST-7191.

THE COURT: Al'l right.

MR. CASSADA: And the verdict sheet is GST-7192.

THE COURT: Okay.

MR. CASSADA: | may have given you those nunbers
i nadvertently previously. For Tanner it's GST-7193, and
the verdict sheet for Tanner is 7194.

THE COURT: Al'l right.

BY MR. CASSADA:
Q. You were -- your firmalso tried a case agai nst
Garlock in Virginia, and you were talking about the
various consolidated trials that your firm worked on
agai nst defendants. Are you famliar with a case in
Virginia where there was sonething over a thousand
consol i dated cases tried at once in Newport News agai nst

Garl ock and ot her defendants?

A. Shi pyard cases with Pete Nichol?

Q. Yes.

A. | didn't know -- | don't remenmber them ever going
to trial. Did they go to trial? | remenber the cases

and that there was a bunch of cases from Maryl and t hat
got refiled in Virginia, but | don't remenber -- | don't

remember what happened to them
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Q. Those were cases -- let me see if | can refresh
your recollection on those. Those were cases filed on a
consol i dated basi s. | believe there were four

Mesot heli oma cl ai ms and hundreds, maybe over 1,000, of
the claims of other disease types.

A. | don't recall, so | don't know.

Q. The court -- yeah. In that case, after the trial
Garl ock was found not to be |iable.

A. | have no knowl edge.

Q. Okay. Let me ask you -- |I've | ooked back through
the debtor's database at the settlement amounts that were
negoti ated through your law firm for the Mesotheliom
cases during various points in tinme. | notice during the
1990s, you will see the average paynment was $3, 418. Of
course, there was one fairly big payment in there, or
maybe nore than one. But the medi an paynment was $3, 500.
And then in the early 2000s, after the bankruptcies, you
will see it went up a little bit to $4,773. Same medi an

but a little bit l|arger?

A. s this just mesos?

Q. These are just Mesotheliom clains. Exactly.

A. Okay.

Q. And then finally during -- | tried to focus on the

2006 to 2010 era, and the reason | did this was twofold.

One, it was a time period after you had testified that
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your firmbuilt a liability case against Garl ock and was

taking a harder line with Garl ock. It was al so matches

up with the time period that your expert in this case has

identified as the calibration period under the estimation

opinion that Dr. Peterson has delivered in the case.
You'll notice here that there was an increase in

t he average amount by multiples of the average paynment

during the prior time period, but the median payment

remai ned the same. And there were some | arge payments in

t he group. But you can see that the average paynent was

$17,602, and that's that time period before the

bankruptcy petition was filed in June of 20107

A. What's the question?

Q. Okay. Just focus on this. Does this comport with

your understandi ng of your settlement situation with

Garl ock?
A. No.
Q. Okay. Well this is the data, the data that we

have, that shows what the settlement results were.
A. | settled some meso cases in the 2006 to 2010

timeframe for maxi mum amounts higher than $135, 000.

Q. Where did you settle those cases?

A | believe West Virginia.

Q. In West Virginia? Okay.

A What this |looks |like is a reflection of maybe our
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railroad settlement agreements --

Q. Okay.

A. -- which would have been under the Ness Motl ey
name where you were paying in railroad cases when | had

t he enpl oyer under the FELA as ny defendant.

Q. Who was your West Virginia associ ated counsel ?

A. We are working with Humphreys. We work with Scott
Segal and those. We work with Dean Hartley. W work --

those are the ones | think are principal now --

Q. Okay.

A. -- in this timeframe.

Q. Yeah. So this next slide incorporates those | aw
firms. And you will see that there are some --

A. | don't know how you're separating Ness Moitl ey and
Motl ey Rice and associated firnmns. " m sorry.

Q. We're putting them all together here.

A. Okay. Then | think the maxi nrum at 250? | don't
remember whether -- that's closer to my recollection than
t he 135.

Q. Okay. | wasn't sure how to treat those firms, so
| broke it out with a -- with the Motley Rice firm and

then separately added the West Virginia firms. So when
we add them you do get a higher maxi mum payment there.
So it does seem -- there are occasionally higher val ue

claims that have paid more noney; right?
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A. Cases where you decided that you've got

a case you

want to try fromdifferent defendants someti mes get

hi gher money from different defendants, depending on al
the circumstances.
Q. And then -- and the average is a little bit
hi gher, too, $27,000 average paynment during this tinme
peri od.
A. | don't know who all's in this. So |I don't know
what -- | don't know what law firms you're trying to
focus on. I s Humphreys in here?
Q. "' m putting themall in here together.
A. But who are they?
Q. They're all your associated firnms that we're aware
of, including the ones on the bottom of the |ist.

THE COURT: If he can't identify this, then I

don't think he can provide you with any evidence.

BY MR. CASSADA:

Q. Let me -- you've tal ked about having read the plan

and you gave your description of the plan here,

and it

made me wonder whet her you had -- you really read it very

careful ly.

A. | have read it several times as carefully as |

possi bly coul d. But I'Il be glad to discuss it

if you want to bring something to my attention.

m sunderstood it.

with you

Maybe |
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Q. Yeah. When you tal ked about the jury trial rights

bei ng taken away - -

A. Ri ght .
Q. -- and the total destruction of joint several and
all that. You seemed to be focusing on the settl enment

provi sions of the plan where the claimnts would actually

be offered settl ement anmounts.

A. | don't think so.
Q. No? Well, there is an opt
A. There is an opt out to liti

out to litigation.

gation after you have

deci ded the factual question of exposure, after you

deci ded the factual question of science, after you

deci ded the factual question of causation, and after you

deci de the factual question of statute of limtations

which are generally all jury quest

i ons.

But under your case management process those al

get decided in the underlying Special Master or judge

before you go back to the jury. And ny experiences are

all of those are generally fact-intensive disputed cases.

And everything you've done here --

spent a coupl e days tal king about

as | understand, you

the science. | think

that's factual dispute, and that's normally what the jury

decides. That's exactly what you

just pointed out in

Schiller and Tanner is those witnesses testified to those

factual disputes, and that's what

the jury decides. And
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you win some and you | ose sone.

Q. Well et me -- let me assure you --
A. In this process, | don't get to do that.
Q. Let me assure you that under the plan, any

cl ai mant who disputes liability and wants to go to a jury
woul d have any issue triable by a jury so tried.

A. Well M. Cassada, this plan says | don't get out
of your Case Managenment Order, out of your Specia

Master, until | junp through all those hoops.

Q. | really doubt that you've read the plan
correctly.

A. Let's |l ook at it.

Q. Are you famliar with -- did you read the
expedited review provisions?

A. Yes, | did. Let's --

Q. Did you know those provisions would pay a cl ai mant
on average nmore than your clients receive on average?

A. No, sir. Because you say there's a paynent
percentage, but you don't say what it is. And you only
fund the trust with about $200 mlIlion in present val ue,
and that's not going to pay very many people much.

Q. Well if the plan pays your client -- your clients
in full, the settlements that you've been able to
negotiate during the last five years while you've built a

liability case up against Garlock, don't you think that
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woul d be somet hing that m ght be acceptable to your

client?

A. No way. Because you are taking a ant and trying
to make it into an elephant. There are some cases that
we settle for 250. | don't know if your data's correct
or not, but I'Ill accept for purposes of your question

t hat your data's correct. There's nothing under this

pl an that gives me the ability to recover a guaranteed

$250, 000 from Garl ock on the case that | decide is a

Garl ock case that | should get that kind of noney for.
This plan shifts everything out of our decision

maki ng, just puts all the burden on us and puts it into

your decision making. There is in your case management

or claims resolutions, the --

Q. Yeah. | suggest it m ght be beneficial for you to

sit down with someone on our side and we can go over the

plan with you and actually discuss your concerns, because

it seenms there are some serious --

A. | suggest to you if I'"ve msread it, there are a

| ot more | awyers out there who are going to msread it.

But | don't think |I've msread it. Because if | remember

correctly, I've got six nmonths to file my exposure

evi dence, ny science opinions, all of that, and then you

file a mtion. And if you win that notion, we're dead.

Well those motions are all factual specific, and you want
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t hose decided on a notion practice and not in front of
the jury. My under standi ng of our systemis factual

di sputes get resolved in front of juries.

Q. | f your motions are factually specific, M. Ri ce,
| can assure you that your clients would not be denied a
right to a jury trial under that plan.

A. Do you agree that the science issues --

THE COURT: Why don't you all talk about this over

a beer sometime? |'ve got to come up with a nunber at
this point. W' Il deal with the plan later if we get
t hat far.

MR. CASSADA: Thank you, Your Honor.

THE COURT: Let's focus on the number.

BY MR. CASSADA:
Q. Mr . Rice, you were talking about your
participation in the negotiation of the WR. Grace
settlement. You tal ked about sonme of the reasons for
t hat settlenment. Were you aware that there was a
confirmati on hearing during which the plan proponents
actually put on witnesses who testified about the reasons
for that settlement?
A. Yes.
Q. And were you aware that the reasons cited in the
testi mony were the concerns about whether, either Grace

-- Grace m ght actually win the estimation trial and get
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a number that was | ower than the nunber

t hat the plan

proponents were espousing through Dr. Peterson?

A. | don't recall what the testinony was,

not doubt that that was part of what th
proponents put on there.
Q. Okay. The decision to settle wa

moti vated by an understanding that ther

but | would
e debtor or the
S in part

e was risk that

the claimants m ght get |ess than Dr. Peterson said they

were owed?
A. We settled for | ess than what Dr

t hey were owed.

. Peterson said

Q. You settled for perhaps 25 percent of what

Dr. Peterson said was owed; is that correct?

A. That is inaccurate.

Q. Okay.

A. Dr. Peterson's final nunbers, | believe, were
something in the five -- his most probable, | think, was
in the $5 billion range, maybe it was a range five to six
or something |like that, but |I don't recall him ever being
in the $12 billion range as the nost probabl e range. I
distinctly remenber the -- M. Austern who was the future

rep, and they were under the estimation
what M. Pet erson was by a substanti al
we had ranges that we had to deal with.

Q. So M. Ostern had an expert?

in Grace than

amount .

And so
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A. | don't remenber -- | assunme he did but | don't
remenmber who it was.
Q. But you just testified, | think, that he had an

expert who put a number --

A. He had a nunber. | assume he had an expert. But
he was represented by a guy M. \Warrenson. They can
tell you.

Q. What was M. Ostern's number ?

A. | think he was at 3.5.

Q. Okay. Now it's true, isn't it, that under the

pl an, any cl ai mant who accepts what would be the

schedul ed amount - -

A. Whi ch plan are we tal king about now?

Q. We're tal king about the Grace plan.

A. The Grace pl an. OCkay.

Q. Any cl ai mant who accepts the schedul e amount

receives a payment actually substantially less than

$70,000. |'m speaking of a Mesothelioma claim

A. | don't remenber what the proposed paynment
percentage is right now. You may know;, | don't remenber.
But they will get whatever the agreed to paynment
percentage is, and that's based on the asset. And if the
asset keeps growi ng, you know, it may be higher. So it

woul d be whatever the payment percentage is.

Q. You said the asset was about $3.1 billion?
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A. | think that's the current value but |I'm not sure
of that. | think that's the current val ue, projected
val ue.

Q. Do you know -- it's true, isn't it, that over a
billion dollars of that noney would go out the door to
resolve the clainm backlog that has built up during the
2000s?

A. | don't know the projected tinmeline. But in all
of these bankruptcies, the front end backlog of all the
pendi ng and the cases that accunmul ated during the
bankruptcy period file their claim, and they're all
given day one criteria or FIFO cues, first in first out
cues, and those cases have priority for tim ng of
payment . So nost of these trusts have a substanti al
reduction in their assets in the first couple of years
because of their clearing up the substantial backl og.
But it takes time.

Q. We may see half of that money go out the door to

satisfy those claims that have built up over the past two

years.
A. You would see a significant amount of that noney
go to pay claimnts that existed in before what -- when

did Grace file, 2001? 20007?
Q. It was April 2001.

A. Okay. Cl ai mants that were pending as of 2001,
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whi ch are |l ong through the tort systemin most parts.

Q. You tal ked about the bankruptcy wave. And maybe
it wasn't as -- you suggested maybe it's not as
extraordinary as some of the witnesses in this case have
testified that it was.

A. | don't understand -- | mean, some of those
parties that are in that --- on your wave, your tall part
of your wave, never paid any nmoney to anybody, or paid so

few people I don't understand how they could ever be

significant, | guess, is the point I'm saying. So |

don't know what the -- | don't think the significance of
Owens Corning filing would be the same as Bartells or the
same as sone -- the metal conpany you had up there.

Q. Sur e. OCkay. But you did agree that those
companies in the red, they've been -- they've been

denom nated as the top tier conmpanies by Dr. Peterson who
is the expert that your commttees have hired in al

t hese cases?

A. Beauty is in the eye of the beholder at the tine.
They were top tier when they were the only ones left.
They weren't top tier in the 1990s or 1985.

Q. In fact, in the late '90s, right before they filed
for bankruptcy, they were paying most of the compensation
to claimants in the system

A. On given cases they would have been paying
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say whether it's nopst on a

gi ven case or not, but they were paying substantial val ue

on cases at the time on their
question about that.
Q. And those were the | as

conpani es. | know there's --

bankruptcy filing. No

t of the thermal insul ation

Owens Illinois is still out

there, but those were the big thermal insulation

compani es.

A. Well, they were -- some of them were the |ast of

the thermal insulation manufacturing conpanies, but there

have now been replacements.
and you're the manufacturer,

and you distribute it to the

Because if you sell product
and you're the distributor

job site, you're also |iable

as the distributor. So there have been other parties

brought in now that were peri

pheral five years ago or

nonexi stent five years ago, but they now have the | egal

responsibility. So some of t
some of the new defendants.

Q. Okay. What that means

hat has been replaced by

is where we are today is a

cl ai mant today has recourse not only against a | arge

number of these trusts but al
new def endants.

A. The cl ai mant has the r
case agai nst who he can.

Q. And cl ai mants do that,

S0 against a |large nunber of

ight to try to prove his

don't they?
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A. They try.

Q. They pursue claims against a | ot of
parties?

A. You've shown by the two cases that i

only usually get four or five defendants

di fferent

n reality you

in a case. Thi s

i dea that there's 90 bankrupts and I'm going to coll ect

from 90 bankrupts is |udicrous.

Q. By the time you get to tr

ial, and I

M. Schiller and M. Tanner there. By the

to trial you've settled with nmost

you?

know we have

time you get

def endants, haven't

A. | doubt M. Schiller had settl ements, whichever

one was mai nly gaskets, because you had all

people on the jury panel

Q. Let's focus on the typical claimnt.
A. Okay. Define typical for nme.
Q. Typically your claimnts

t he gasket

recover from|l arge

numbers of defendants, don't they?

A. No. Well what do you ca

Q. Well, we've got the suppl

payment questionnaires in from your

some - -

A. Right. Maybe 15 or 207?

| large?

emental settl ement

Maybe 182

firm so we do have

Maybe ten?

don't think we've got any cases where we recovered from

30 defendants or 35 defendants.

If we do,

it's probably
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an outsider.

Q. Then you get to go to the trust?

A. No. That's including trust.

Q. Okay. So --

A. Now in the prem ses cases -- some of the West

Virginia prem ses cases have nmore people. So it's just
going to depend on the theme. But if I'"mlooking at a
product user insulator construction -- | mean worker, |I'm
probably going to, in any given case, recover on, you
know, nore than five or eight but |less than 20. It's
going to be in that range. | haven't | ooked at that data
but that's just, you know, ny sense.

Q. Okay. You were | ooking at -- do you followthe
trusts and all the claims they get?

A. | go to the trust meetings. | get all the data
fromthe trusts and | meet with the trustees fromtinme to
time. I f that means follow ng them? Yeah.

Q. You understand there's a huge amount of overl ap
bet ween the claims that are filed on the trusts agai nst
the trusts, particularly those large trusts many of which
have been formed fromthe --

A. Meani ng the same claimant will file a claim

agai nst nore than one of those trusts?

Q. Correct.

A. Yes, there's sonme overlap. There's some
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significant overlap fromtime to tine.

Q. Yes. And you woul d expect that Garlock was in

i ndustries and occupations where claimants would file a

| ot of clainm against those trusts, wouldn't they?
Particularly the ones that were formed fromthe conpanies
t hat were formed in 2000 and 2001.

A. Garl ock's made asbestos-contai ning gaskets for
over 80 years, going back to, what 1907? And you nicely
pl aced your name on them So, yeah, your product is easy
to identify in a |lot of places over a |ong period of

time.

Q. You were tal king about some of those other
conpanies that filed for bankruptcy and how insignificant

t hey were.

A. Yeah.

Q. Some of them were pretty significant though, even
bi gger than the ones who filed at the beginning?

A. Who?

Q. Well let's take --

A. Who?

Q. Let's take NARCO.

A. Who?

Q. NARCO.

A. North American Refractory?

Q. Yes. Did you negotiate a pre-pack wi th NARCO?
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A. | did.
Q. And they paid -- to settle their asbestos
l[iabilities, they paid a total of $3.8 billion in the

deal you negoti ated?

A. Not the deal | negoti ated.

Q. Well they paid two or $3 billion to settle current
claimants, and then they -- now they're funding a trust
that's going to be about $5 billion. Do those numbers

ring a bell?
A. The numbers you're tal king about ring a bell.

They don't relate to the NARCO only exposure.

Q. Oh, okay. Al'l right. Wel |l the NARCO bankruptcy?
A. The congl omeration that they put together.

Q. Okay. That resulted in an $8 billion fund?

A. | don't think that $8 billion is right, but |
don't know the numbers. |'d have to see it before I'd
agree to $8 billion.

Q. Anyway, that's one of those smaller --

A. It may be a nom nal number, but it's not a present
number .

Q. It's not one of those smaller conpanies you were
tal ki ng about. It's a national conpany and it's going to

receive claims all over the country.
A. That's m sl eadi ng because t he NARCO bankruptcy had

successor liability issues with Honeywell and it's
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projected to be 100 percent process. But the volume of
peopl e are going to be much small er because the exposures
aren't as wi de. So you're saying a number that's got no
relationship to the point you're trying to make that
everybody's going to get that. That's not true.

Q. Okay. But what that means is those people who do
get it are going to get paid a really big amount?

A. The refractory workers? The refractory workers
will probably be paid well by NARCO, but they won't have
exposure for many of these other thermal insulation
compani es.

Q. Okay. So we could ook at the estimation reports
in that case to see what the projection is on the
percentage of claimants will be --

A. | don't remenber what the estimation reports were.
Q. Okay. Well that would be probably a hel pful
exercise. So DIl, that's related to Halliburton?
They're not a small and, | think, insignificant conpany

are they?

A. Hal | i burton?

Q. Yeah.

A. No. But their asbestos armis extremely small.
Hal | i burton -- number one, DIl is not related to just

Hal | i burt on. It has Dresser. It also has some A.P.
Greene. And it had -- Halliburton had a fabrication and
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engi neering and design business in it, so it's related to

t hat as wel | . They did engineering services and put in
spec'd boiler and things like that. So it's related to
t hat as wel | . So, not just asbestos product.

Q. Sur e. But they were -- that's big. I mean a | ot

of products were there, but a big fund.

A. The Dresser asbestos trust was originally funded,

| think, it was around $4 billion.

Q. Okay.

A. Well it was a | ot of stock. And the stock went up
substantially. And M. Greene, who was Eric Greene, who
was the futures rep, chose to liquidate the stock and he

did very well with it.

Q. Okay. But you said $4 billion?
A. | think that's what the ultimte number was when
he |iquidated the stock. | don't think that's what the

projected nunmber was when it came out of bankruptcy. I

t hink we got, like, a $30 a share bump on a | ot of shares
of stock that was not totally fully anticipated. So the
trust ended up with nmore money than they thought they
were going to get.

Q. Weren't there also a couple billion that were used
to settle pending claims? This was a pre-pack, right?

So there was a settlenment sort of before the funding --

A. Hal | i burton negotiated a pre-pack. | believe that
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pre-pack process was a big nunber. | don't remenber what
it was. It was in excess of a billion. \Whether it was
in excess of two or not, | don't remenmber. But it wasn't

related to product exposure.
Q. But it was a big anoun
asbestos cl ai ns.

A. A big amount of money

t of noney

went to a |

Lo Yak ad
00

that went to

ot -- several

tens of thousands of people participating.

Q. Okay.

A. | settled over a hundred thousand cases with

Hal | i burt on.
Q. Okay. And there were

mean | picked out those two.

ot her conpanies up there.

There were other conpanies

up there that were billion dollar-plus funds that were

formed, right? You were involved, | thi

pre-pack of Combustion Engi neering?

nk, in the

that but it was

sitting here.

A. | was.

Q. Over a billion dollars in that trust?
A. | don't remenmber the nunmbers for

Q. ls it one or $2 billion?

A. | just don't remenber the number,

It was a significant number, but | just

what it was.

Q. And Congol eum

don't remenber

-
7
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A. Congol eunt?

Q. Yeah. Over a billion dollars?

A. | don't think so.

Q. No?

A. No, | don't think so. In fact, | got a -- well, |
don't think Congol eum was over a billion dollars.

Q. Okay. Well they made an insignificant product, |

take it, encapsul ated?
A. They made floor tile. They made a |ot of floor
tile, some of which contained asbestos.
Q. Now your expert in this case, Dr. Peterson, has
descri bed Garl ock as an insignificant defendant that made
an insignificant product. That was a quote, | believe,
fromone of his previous engagements. Are you famliar
with that?
A. No.
MR. SWETT: Do we have the particular statement?
THE W TNESS: You will have to show me that.
BY MR. CASSADA:
Q. You do agree, don't you, conmpared to these other
conpanies that filed in 2000-2001, Garlock's
i nsignificant.
A. No, | don't agree with that.
Q. Okay. And the gasket is a -- it's much nore

difficult to win a case against a gasket maker than it is
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Owens Corning, Fibreboard, Manville and those other
compani es?

A. Did | cut gaskets seven hours a day or did I put
up pipe and block insulation? |If | cut gaskets seven
hours a day, it m ght be easier for me to wi n against
Gar |l ock. If | put up pipe and board or boiler, it m ght
be easier for me to win against a pipe and boiler
conmpany. So | can't answer your question without you

giving me sone facts.

Q. Okay.
A. Gaskets are 80 to 90 to 100 percent asbestos pipe.
And block is, | believe, usually ten, 17, 18, 15 percent

asbestos. So there's a |lot of different factors.

THE COURT: Let's take a break until ten m nutes
after four, then we'll try to wind this up as quick as
you can and get on to something el se.

(Off the record at 4:00 p.m)
(On the record at 4:12 p.m)

THE COURT: Have a seat. M. Cassada.

MR. CASSADA: Your Honor, that's all the questions
| have. Thank you.

THE COURT: | didn't mean to be that hard on you.

(Laughter.)

THE W TNESS: | wish you'd done it earlier.
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REDI RECT EXAM NATI ON

BY MR. SWETT:
Q. M. Rice, | just have a couple. First, in the
tort system is it common for a defendant to settle

during trial?

A. Sur e.

Q. Now I'd like to recall your attention to the --
MR. CASSADA: |'"m sorry, | didn't hear an answer

to that.

THE W TNESS: Sur e.

MR. CASSADA: Thank you.

THE W TNESS: It is common for defendants to
settle during trial.

BY MR. SWETT:

Q. Many trials open and never get to verdict?
A. Many trials start that don't ever go to verdict.
Q. |'"d like to recall your attention to the chart

t hat counsel put up on the board showi ng your resolution
nunmbers vis-a-vis Garl ock. He was pointing to average
resolution amounts around $3,500 during particul ar

peri ods of tinme. Do you recall that?

A. The first chart about the Ness Motl ey numbers?

Q Yeah.

A. Yeah. The pre- -- the early years.

Q

Then he carried it forward and he showed sim| ar
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numbers, different ranges, a certain and uncertain steady
average or medi an. Coul d you explain to the judge what
was going on in the 1990s, early 2000s that puts context
on those nunbers?

A. Well, Ness Motley was one of the first law firnms
to get involved in representing railroad workers. W
represented | arge volunmes of railroad workers in the |ate
'80s or, actually, in the '90s. I had a number of
standi ng settlement agreements with Garlock for the

rail road cases that those nunbers are reflective of,
because | had the railroad as nmy primry defendant. And
| had FELA as nmy cause of action.

Under FELA, the negligence standard is any
negligence ever so slight that was, you know, so | had a
very different standard. So the manufacturers were not
an issue in our railroad cases and they were the funders
of the railroad litigation. So those were -- a | ot of
those were railroad litigation, probably several thousand
of the cases | dealt with Garl ock.

Q. The railroad was the target under the standard of
negligence that was favorable to the plaintiff and where
manuf acturers settled, in effect, funding your clains
agai nst the railroad?

A. Yeah. | had FELA liability against the railroad

where | had had to have state law |liability against the
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manuf acturers. And the causation standard in FELA is any

negligence ever so slight by the Supreme Court deci sion.

Q. Has there been a recent |egal devel opment with

respect to under the FELA?

A. Yes.

Q. What is that?

A. The Supreme Court preenmpted suits against the
rail road under the Boiler Inspection Act. Now | don't

have the railroad, so |I have to go back to the

manuf acturers.

Q. What does that imply for Garlock's liability where
it's still in the tort systenf?
A. | don't have nmy principal defendant that | had

bef ore. So now | have to |look to the manufacturers to
under the state | aw negligence claims for conmpensation,
because the railroads had been given a free pass under

the Boiler Inspection Act.

Q. That woul d include the gasket manufacturing?
A. Garl ock was huge in the railroad industry.
Q. Thank you. That's all | have.

THE COURT: Okay. IMF . Guy?

MR.  GUY: No, sir.

THE COURT: You may step down. Thank you,
M. Rice.

THE W TNESS: Thank you. Am | excused to | eave
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THE COURT: As far as |'m concerned. Can he

t own?

MR. SWETT: Your Honor, he's a client. He c

as he wi shes.

(Wtness excused at 4:16 p.m)

MR. WEHNER: Your Honor, the ACC calls next

Patt on.
(Wtness sworn at 4:17 p.m)
DI RECT EXAM NATI ON

BY MR. WEHNER:
Q. Good afternoon, M. Patton. Can you give u
full name, please?
A. James Lel and Patton.
Q. And what do you do?
A. " m a bankruptcy | awyer and --

COURT REPORTER: Could you speak into the

m crophone and

repeat your answer?

THE W TNESS.: Sorry. | was turning ny head.

| eave

an do

James

s your

' m

a bankruptcy I awyer, and |I'm Chairman of Young, Conaway,

Stargatt & Tayl

or.

BY MR. WEHNER:

Q. Where is that firm |l ocated?

A. Our main office is in WI mngton, Del aware,

have an office

in New YorKk.

and we
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Q. Mr . Patton, we've asked you to conme to the court
today to address certain assunmptions made by Dr. Bates in
his expert opinion in this case; is that correct?

A. That's correct.

Q. Specifically, Dr. Bates' assunptions regarding

ball ots and trust clainms in asbestos bankruptcy cases.

A. That's correct.

Q. Can you give us your educational background,

pl ease?

A. | went to Davidson College just up the road here,

| graduated in 1979, and | went to the Dickinson School

of Law and graduated in 1983.

Q. You're a licensed attorney?
A. | am Del aware, D.C. and New York.
Q. Mr . Patton, can you tell us what experience you

had wi th bankruptcy generally?

A. Beginning in 1984, | started working on bankruptcy
cases. And by the late '80s | was concentrating al nost
all my time in the bankruptcy arena. In the early days |
did a little bit of everything. I'"m on the private pane
of trustees maintained by the U S. Trustees Office. By
the end of the "80s | was concentrating on representing
conpani es in workouts and Chapter 11 bankruptcy cases.

| " ve been concentrating on representing debtors in

possession, typically business debtors, corporate
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debtors, ever since. | started focusing on asbestos
bankruptcies in 1996 when | got involved in the Cel otex
bankruptcy case. And |I've been involved in a nunmber of
asbestos bankruptcies follow ng that case.

Q. How many Chapter 11s, generally, have you
participated in through confirmation?

A. It's difficult to say. | think it's probably
somewhere north of 150, south of 200.

Q. Can you give us a couple of exanpl es?

A. In -- well, a big marquee is the Continent al
Airlines case back in 1991. W were | ead bankruptcy
counsel for that. We were counsel to Columbia Gas in the
'90s; the Days Inn franchise in the '"90s; the Lowe's

Fi nancial case in the '90s. And in the 2000s we were
involved in the American Home Mortgage bankruptcy case,
we were | ead counsel in that matter; the Aventine fue
oils -- biofuel case. More recently, we represented --
we had two cases in New York where we were asked to
represent a special commttee of the Board of Directors
to see and steer a conmpany through its restructuring, the
Bost on Generating case and the Dynogen case. And we're
about to come up to confirmation in the Kodak case in New
York where we're working with Sullivan Cromwel |l as
debtor's counsel

Q. What jurisdictions have you worked in?
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A. Well, New York and Del awar e. | ve been in
bankruptcy court in Tanpa. | ve been in bankruptcy court
in New Orl eans. |"ve been in M nneapolis, Pennsylvania

and others, but those are the dom nant ones.
Q. You alluded to this just a second ago but, do you
have experience with asbestos bankruptcies and the
asbestos trusts that result from those bankruptcies?
A. | do. As | said, it started in 1996 when | was
asked to represent the future claimnts representatives
in the Cel otex bankruptcy case. Actually, that was '95,
| believe, when that started. And followi ng the Cel ot ex
case, | was asked to represent the conpany in the Fuller
Austin case, and that turned out to be the first
successful pre-pack of an asbestos bankruptcy.

Foll owi ng Fuller Austin, we got involved in the

Babcock and W1l cox case down in New Orl eans, and then a

| ong string of asbestos cases follow ng that. Most of
the time -- in fact, all of the time, except for Fuller
Austin, |I'mrepresenting the future clai mants
representative or, in a few cases, | actually amthe

future claimants representative.

Q. About how many asbestos bankruptcies have you been
involved in in one way or another?

A. | think the nunmber is around 33 or so. M\hatever

the sum of that is represents the cases |'ve been
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i nvol ved i n.

Q. We' ve put up on the screen a list of asbestos
bankruptcies. Are those the ones you've been involved
in?

A. It is. That is the |ist. I should point out that
t he Combusti on Engineering case is on here. | was a
court-appointed medi ator in that case, which is the only
case where |'ve fulfilled that function.

Q. You mentioned this briefly, but what role have you
pl ayed in these bankruptcies as counsel for the FCR?

A. Fuller Austin | represented the conpani es. In the
others | represented the future claimnts representative,

with the addition that in some cases | am the future

claimants representative. And in Conmbustion, I'ma
medi at or .
Q. Do you have any role in the asbestos trusts that

are created as part of these asbestos bankruptcies?

A. | do. Wth three exceptions, | continue to
represent the future claimnts representative follow ng
confirmation as his counsel in connection and in
connection with -- they're all his -- in connection with
his role as a futures' rep under the trust.

Q. Can you just explain for a second what the FCR
does after the confirmation when there's a trust?

A. Well, it's simlar to the function that the FCR
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performs during the bankruptcy case in the sense that the
future claimants representative is there to protect the
interests of the future claimnts as that class may exi st
at any moment in time as we roll forward. The activities
t hat we engage in change post-confirmation.

The rel ationship between the future clai mants
representative and the present claimnts becomes a little
bit nore adversarial. W are in the -- in an exercise as
we move through time followi ng confirmation of making
sure that there are going to be sufficient funds to pay
future claims in a manner substantially simlar to the
present claims. And the way that -- the principal way
t hat we accomplish that goal is by policing the payment
percent age, the amount of assets available to pay the
expected pending and future claims, and someti mes on an
annual basis we will get into argunments about what the
appropri ate payment percentage is.

It's the duty -- it's the responsibility of the
trustees to -- in the first instance to police that
i ssue. But when there is a concern about whether or not
t he payment percentage is appropriate, the present
clai mants, who are represented by a group that's called
the Trust Advisory Commttee, and the future claimnts
representative often square off and debate the issue and

wor k through to a resol ution.
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Q. About how many asbestos trusts do you represent

the FCR in?

A. | think it's around 13.

Q. Thirteen?

A. | think that's right.

Q. In representing the FCR in the trust context, do

you review individual trust claim subm ssions?

A. No. The role of the FCR, and also the Trust
Advi sory Commttee, is one that -- it takes place at the
policy level. W address policy concerns raised by the

trustees. We address policy concerns that we, ourselves,
have with respect to the operation and funding of the
trust. But the particular review and resolution of a
specific claimhappens at the Claim Adm nistration |evel.
And the only time we see any specific informati on about a
specific claimwould be, and even then we may not have
identifying information, would be if there has been -- if
a problem has been identified with respect to the clains
t hrough a claimaudit process or some other mechanism

Q. Your Honor, we tender M. Patton as an expert in
t he process of bankruptcy reorgani zation and,
particularly, the process of asbestos bankruptcy,

reorgani zation and in the creation, organization,
operation of asbestos trusts.

MR. WORF: Brief voir dire, Your Honor?
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THE COURT: All right.
COURT REPORTER: Sir, what's your name?
MR. WORF: Ri chard Wwrf, WO R-F, for the debtors.

CROSS- EXAM NATI ON

BY MR. WORF:
Q. M. Patton, you're going to testify concerning
your view regarding the meaning of ballots and trust
claims; correct?
A. That's correct.
Q. Bal |l ots are | egal docunments approved by the
bankruptcy court?
A. They are.
Q. And the certifications in those ballots that
claimants or their attorneys sign when they submt the
ball ots are part of those | egal documents; correct?
A. That's correct.
Q. Trusts are constituted by | egal documents in
bankruptcy plans, including the plan itself, trust
agreements, and trust distribution procedures approved by
t he bankruptcy court?
A. Those are the documents that define -- those are
t he operative documents. The trust is constituted by the
trust agreenent itself, if that's hel pful.
Q. Ri ght . It's a creature, ultimately, of those

docunments; correct?
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A. Correct.

Q. And the trust distribu
exposure and other requiremen
meet in order

the trust?

to make a cl ai m agai nst

- Rice

tion procedures define the
ts that the claimants must

it to be paid by

A. It describes them -- many of them and it

descri bes them at a high level, but that's not the end of
the question with respect to what requirements will need
to be met by clai mnt.

Q. You attached a |ist of reliance materials to your
expert report; correct?

A. Yes.

Q. And 11 full pages out of the 12 pages that are
attached are references to docket entries in various
asbest os bankruptcy cases; correct?

A. That's correct.

Q. And then the only other entries on there are a
list of trust websites, excerpts from deposition

testinony given by certain law firnms

then also a summary given to

A. | believe that's corre
Q. And you agree that |eg
opinions in this case and eve
A. Broadly, that would be
Q. Your Honor, we object

in this case, and

you by Dr. Peterson's firnm?
ct.
al matters underlie your

ry aspect of them correct?

correct.

to M. Patton's testi mony
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on the ground that he's doing nothing more than
interpreting | egal documents, including trust claimforns
and ballots, which is not adm ssible expert testinmny
under Fourth Circuit precedent, including United States v
Barile, 286 F.3d 749, 70, 2002.

THE COURT: We'll admt himas an expert and rely
on what | think is reliable and not rely on what | don't
think is reliable.

MR. WORF: Thank you.

THE COURT: We'll deal with it that way.

MR. WEHNER: Your Honor, we're going to be I ooking
at some docunments. | have a notebook I1'd like to hand to
the witness, if that's all right.

THE COURT: Al'l right.

MR. WEHNER: Your Honor, | have a copy for you if
you'd like.

THE COURT: Sur e.

MR. WEHNER: We're going to try to put it up on
the screen but, if you would Iike a copy too.

THE COURT: Al'l right.

CONTI NUI NG DI RECT EXAM NATI ON

BY MR. WEHNER:
Q. Mr . Patton, before we get started on your
opi nions, can you tell us what work you did to come --

you and your coll eagues did to come to your opinions in
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this case?

A. Well we -- as M. Worf pointed out, we reviewed a
| ot of pleadings. We reviewed all of the ballots, all of
the solicitation instructions, all of the orders
approving solicitation, and the plans and di scl osure
statenments and TDPs -- | say "all.” Almost all. -- in
around 30 cases and focused in some detail on how the
bal | oting was set up in those cases; and also focused on
the rules that were established in those trusts -- in

t hose cases where trusts were formed with respect to

submtting clains to the trusts.

Q. Let's just get to your opinions head on and then
we'll go back and we'll talk about themin some detail.
Mr . Patton, can Dr. Bates assume that a cl ai mant who

casts a ballot in an asbestos bankruptcy knows with any
certainty that he or she was exposed to the product of

t hat asbestos debtor?

A. No, he can't make that assunpti on.

Q. Can Dr. Bates assume that a clai mant who casts a
ball ot in an asbestos bankruptcy has gathered all the
proof and evidence of the claimnt's exposure he or she
woul d have needed to prevail against the asbestos debtor
pre-petition?

A. No, he can't make that assunpti on.

Q. Can Dr. Bates assume that a person who files a
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claimwi th an asbestos trust knows he or she was exposed
to the product for which the debtor that formed the trust
was responsi bl e?

A. No, he cannot make that assunption either.

Q. Can Dr. Bates assume that a person who files a
claimwi th an asbestos trust has gathered all the proof
and evidence of his or her exposure it would need to
prevail against the debtor that formed the trust?

A. He al so cannot make that assunpti on.

Q. Let's just step back for a second and get the

bi gger picture before we start | ooking at these
docunments. Can you explain briefly, M. Patton, how an
asbestos Chapter 11, where 524(g) protection's on the
table, is different froma non-asbestos Chapter 11,
particularly as it relates to identifying creditors and
soliciting their votes, confirmng the plan, and paying
their claims?

A. Sure. The principal area where there's a

di fference between an asbestos bankruptcy and a

conventi onal bankruptcy, if there is such a thing as a
conventi onal bankruptcy, is in the area of his treatment
of creditors. In a regul ar bankruptcy case, we're al
famliar with these steps. Following the filing a
commttee is formed, |awyers representing nultiple

parties file 2019 statements. A bar date's established.
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Proofs of claimare filed. The Debtor and other parties
address the claims as they see fit. There's a plan. | f
the solicitation is successful, the plan's confirmed and
there's a discharge.

I n an asbestos bankruptcy, the differences appear
early. W' ve already reached the stage in this case of
having an FCR and an ACC appointed. 2019s in the modern
world are now a little different because the rule has
changed and | awyers voting -- casting ballots for
mul ti ple parties no | onger have to file 2019 statenments.

The plan has, in addition to the plan, a trust
document and a trust -- a set of trust distribution
procedures that have to be negotiated with the asbestos
parties, including the FCR. And there is voting -- and
| et me pause there. Because what's m ssing in this |ist,
as we've created it, is the establishment of a bar date
for asbestos claims. A few of the asbestos cases have
est abli shed bar dates. So far, in every case, that's
been a frolic and a detour.

Most of the cases do not establish bar dates for
asbestos clainms, and that creates a very interesting
chal l enge for us in asbestos cases when you get to the
question of voting because, as we all know, under 1126
and Rule 3018 only claims that are allowed can vote. An

unliquidated tort claimis not an allowed claimunless a
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proof of claimis filed.

And so the process by which we solicit votes from
t he category of asbestos claims has evolved over the
years in some interesting ways. Also, we have a very --
a specific voting requirement in 524(g) that appears at
524(9) (2)(B) (ii)(1V)(bb).
Q. You can say that.
A. Yeah. Well, that's it's. W'Il|l see how many
times today | can say it accurately. This section has
caused problems for those of us working in these cases
since Cel otex, which was the first case | worked on. It
Came out right after the enactment of 524(5). And
524(9g)(2)(B)(ii)(IV)(bb) says something that's very
different from what 1126 says, and it uses a very
di fferent | anguage. It tal ks about the requirenment that
a class of the claimnts whose clainms are to be addressed
by a trust must vote. And what's mssing fromhere is

any reference to a claimallowance. There is no

reference to Rule -- I'm sorry, Section 502 and the
requi rement that the clainms be filed. It tal ks about
claims that are going to be addressed by a trust. And,

remenber, when 524(g) was enacted, the model was
Manvi | | e.
And what is happening in these cases is a trust is

bei ng established, and the trust is going to be resolving




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Redirect - Rice

-- addressing all of these clainms and deciding which
claims are going to be recognized and paid and which
claims are not going to be recognized and pai d. Thi s
section appears to be setting a standard that's different
fromthat required under 1126 and Rule 3018. That is,
unfiled claim claim to be addressed by a subsequent
trust are to vote.

The other thing that's interesting is 1126 and
Rul e 3018 don't use the word "vote." It appears in very
few places in the Code and Rules. And here, the statute
specifically tal ks about voting. It tal ks about voting
by a 75 percent super majority. And it tal ks about
voting without reference to whether it's a head count or
whet her it's by amount of claim

MR. WORF: Your Honor, same objection to the
testi mony about what the |law is.

THE COURT: Overruled. Go ahead.

THE W TNESS: So this created a chall enge for us
in figuring out how to go about preparing notions to ask
the court to approve some mechani sm for gathering the
vote from asbestos victims in our bankruptcy cases. The
early questions we wrestled were, is this a section that
shoul d supersede 11267 |Is this a section that needs to
be satisfied in parallel with 1126? And we concl uded

that the only sensible approach was to not try to resolve
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the issue but just sinply seek to satisfy both standards,
since we thought we could, because in every case so far
we're dealing with what amounts to a settlement by the
time we get to the plan that is actually confirmed.
There's an agreement among the principal
constituents -- constituent classes, the asbestos
cl asses, and the debtor. So it really didn't matter
whet her we wrestled to the ground how this and 1126
interplay, other than we had to have a mechanismin place
to make sure we satisfied both requirements. Because
524(g) makes it clear that if you don't satisfy this
provision, you don't, "you" being a debtor, doesn't -- a
debtor doesn't enjoy the benefits of the channeling

i njunction.

Q. You just mentioned the words "channeling
injunction." |s that what sweeps all clainm into the
trust?

A. Ri ght. 524(g) makes clear that if a debtor

satisfies the various requirements of that statute, then
it will receive, as part of its discharge, an injunction
t hat channels all pending and future asbestos clains to a
trust that's been established for the purpose of
addressi ng asbestos claims. And so as we were devel opi ng
the notions that we were going to submt to the courts in

the early cases asking for voting procedures, we had in
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m nd the requirement -- the requirements of 524(g) and
the requirenments of 1126 and sought to create a mechanism
t hat woul d ensure that we would be able to satisfy both
of those standards -- that we'd be able to get votes from
claims that were to be addressed and clainms that were to
be -- that were allowed under 1126.

Now, that creates a problem under 1126 because we
don't have clainms filed. W decided to try to convince
the court to rely on the tenporary all owance rul es that
are avail abl e under Rul e 3018. It's a bit of a stretch,
because 3018 applies only with respect to a claimthat's
been filed and objected to. But we argued that what
we're going to do is we're going to pretend that a claim
has been filed. W' re going to then pretend that an
obj ection has been filed to that claimand that that
pretend objectionable claimis going to be tenporarily
allowed in an anmount that is consistent with the amounts
that the trust distribution procedures will assign to
t hose claims and, on that basis, allow clains to vote.

Movi ng t hrough the timeline here. After getting
the votes fromthe asbestos creditors and if we're able
and confirm ng a plan of reorganization, then and only
then is the trust formed and the trust, under the trust
di stribution procedures, is instructed to take steps to

conplete the process of developing the materials that
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will be needed for creditors to make claims to the trust.
They have to -- the trustees are instructed to
develop claimfornms and claim mterials. The trusts, at
this point, set up websites and will also prepare
additional materials, like the site list that we've heard
about already. And once all of those steps have been
accompl i shed, the trust opens its doors and cl ai mants
begin presenting cl aims. And it's only then, long after
pl an confirmation, that asbestos claims get filed,
eval uated and paid or not.
Q. Let's focus in on the ballots, in particular,
ri ght now. How have ballots been structured in asbestos
bankruptci es?
A. Well in the early days they were -- they were
quite sinple. The documents provided, in many cases, for
a one dollar, one vote assignment of value; and the party
casting the ballot needed to identify thenselves and
i ndi cate whether they supported the plan or not, and that
was about it. Beginning in -- well, in Armstrong, a
conversati on began among the asbestos bar itself and with
the insurers. Each had a set of issues they wanted to
address in the balloting process.
We devel oped a nmore conmplicated ballot in the
Armstrong case that is simlar to what we're using today.

The ball ot assigns the disease values to disease
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cat egori es. Those values and the criteria associ ated
with those disease categories are borrowed fromthe trust
di stribution procedures. And in Armstrong what was goi ng
on was the plaintiff's bar decided that it was
appropriate to nove away from the one dollar per claim
rule and give some weighting to recognize that
Mesot helioma claims are considerably more val uabl e than
the claimof a, or can be, a claimof an unimpaired or
non-cancer victim

And the insurance conpani es got involved because
they were worried that this tenporary all owance device we
had come up with was going to somehow hurt them  They
wanted to make sure that nothing we did in getting
ballots in would create any presunption that there was
any legitimacy to the information in the ballot or that
the ballots were in any way a claimthat could be -- that
coul d be used against them because they were -- they were
worried that they would then have to file objections to
all of these ballots on the basis of their status as
claims. So the ballots, in some cases -- and in nmost
cases the solicitation rules made clear that the ballots
are to be used for voting purposes only; that they have
no i mpact on any other aspect of the case. They can't be
used as claims. They can't be used in -- by any party in

any ot her context.
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And once we worked out the conpeting interests of
the fol ks who were involved in those cases, we settled on
what is now the nodern ballot form that has the parties
casting ballots identify the disease criteria -- |I'm
sorry. The disease |level that best fits their situation.
The person casting the ballot tells us whether or not
t hey support or not the plan. They certify that they,
you know, have a good faith basis to think they have a
claimand cast their ballot.

Q. Just as a matter of mechani cs. Do i ndivi dual
asbestos claimants cast separate ballots?

A. They can. But most of the time ballots are cast
by law firms using a Master Ballot structure that we
borrowed fromthe bond hol der cases. And we allow | aw
firms to collect information fromtheir clients and cast
a single ballot that reflects the vote of many or all of
their clients. Often, these Master Ballots will be

ball ots cast for thousands of claimnts at a time.

Q. You said that a ballot is not an assertion that
the voter knows they were exposed to the asbestos product
for which the debtor is responsible and it's not an
assertion that the voter has all the proof of exposure in
hand necessary to prevail against the debtor. Ri ght ?

A. That's correct.

Q. Why is that?
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A. Well, at a very high level, remenmber 524(g) tells
us that we have to get the vote from every party who's
going to -- whose claimis going to be channeled to the
trust. And the trust is going to, at some point, open
its doors and establish the rules for submtting clainms.
Parties voting on this plan are voting on the fairness of
that trust and its settlement rules. W want to make
sure that we've given an opportunity to every party whose
claimis going to be addressed by the trust to cast a

vot e. If we -- if we fail to satisfy that requirenment,
the debtor will be at risk, and it's at risk of having
someone | ater challenge the efficacy of its channeling

i njunction. So enfranchisement of every party whose
claimis going to be addressed or m ght be addressed by
the trust even if the trust is going to disallow it is

t he operating paradigm That's the starting point.

But in addition, as | alluded to, at the time the
ballot is cast, two things are going on. The law firm
who's casting the ballot will have clients in their shop
| i magi ne, that may have claims that are fully worked up
that clearly know that they've got all the exposure
evi dence they need to establish the liability of this
asbestos debtor. They will have -- they may well have
clients in their shop whose claim are fully worked up

where they know full well that this asbestos debtor has
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no liability, and then clients everywhere with a |evel of
devel opment of their claimeverywhere in between those
t wo bookends.

The client needs to have -- the claimnt needs to
have some good faith basis to think they have a claim
against this entity or that they're likely to be able to
file aclaimwith the trust. And if it's the
Mesot heli oma victim who wal ks into the |awyer's office
three weeks before the balloting deadline, the I[evel of
informati on may be nothing nmore than, |'ve done some work
and | can't rule out this particul ar defendant and |
better vote that ball ot. O, it could be the fully
wor ked up case. So from the point of view of this rule
of enfranchi sement, we want all of those Mesothelioma
victims who think they m ght be participating in this
trust to vote.

The other thing that we know is going on at the
moment these ballots are cast is the rules for allow ng
claims have not yet been set because the trust hasn't
been established. The trust hasn't set up its site
lists. The trust hasn't even prepared its claimform
yet. So individuals who are voting don't know yet what
wi Il be acceptable or not to the trust for the subm ssion
and all owance of cl ai ns.

So, for all of those reasons, it's not the case
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that a ballot cast is a statement of know edge by the
claimant that he or she knows to any certainty that they
have exposure to that conpany's product or that they have
in hand the evidence and proof necessary to prevail on

their claim

Q. |"d like us to | ook at sonme real exanples of
bal | ots, and we have some in the materials that | put in
t hat binder. Can we take a | ook at one?

A. Absolutely. Why don't we start with the

Armstrong?

Q. Bef ore we get started. What was your role in the
Armstrong case?

A. | represented the future claimnt representatives,
along with Kay Scholer in that case.

Q. Okay. In the ballot materials and order for the
Armstrong case, where do we start to understand what's
going on in a ballot?

A. Let's start with the -- let's start with the
ballot itself. And let's start with the Master Ball ot,
since that's the predom nant way in which ballots are
cast, rather than the individual ballots, and focus on
what sonmebody will see when they begin the process of
answering the question, does my client have the right to
vote on this particular plan?

And the Master Ballot tells us that --- if you go
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to page two of the Master Ballot, one thing that's

i mportant to focus on is right below the boxed area, it
tells us that there is a place to go to find the
instructions for the disease categories. I f you go up
just a little bit at the top there where it says "see
instructions for explanations of disease categories."”

And then we find disease categories. And these
categories, Mesothelioma, |ung cancer one, |lung cancer
two, these are categories created in the trust
di stribution procedures which are attached to the plan.
And the contents of this ballot reflect a shorthand
reference to what's in the trust distribution procedures.
So, we see that the party casting the ballot, and this is
a Master Ballot, they have to identify how many cl ai mants
are in each category and whether they accept or reject
t he pl an.

And after they've filled out that information for
each of their clients on this Master Ballot, if we turn
to page three, we get to the area that is of significance
here. These are the certifications. And the third
bull et point tells us that each di sease category
i ndicated with respect to each hol der of an asbestos
personal injury claim-- and by the way, that's a defined
termin this ballot, and I'll come back to that in a

m nut e. Each hol der of an asbestos personal injury claim
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on this exhibit accompanying this Master Ballot is true
and correct.

So a |lawyer representing a client, or multiple

clients, has to certify that the disease category is true

and correct. And in answering the question whether --
what that means, what's required in order to sign that
certification, the first place he would go, or she would
go, would be to the instructions that accompany the
ball ot, and they follow the ball ot. If you turn to page
-- if you turn to page five, it tells us that the Master
Ball ot is not to be used for any purpose other than to
transmt the votes to accept or reject the plan. As |
said, this was something that was near and dear to the
i nsurers.

|f you turn to page seven, we find there is an
expl anation of the requirements for disease category and
cl ai m amount for voting purposes. Let's focus on the
Mesot hel i oma cat egory. It tells us that a Mesotheliom
claimwill get to vote in the amount of $130,500. And
there are two bullet points below it and it says,
di agnosi s of Mesothelioma and AW exposure. Again, this
comes fromthe trust distribution procedures.

AW exposure a defined term If we turn to page
ei ght of the instructions, Item 12, it tells us that AW

exposure is meani ngful and credi ble exposure to asbestos
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or asbestos-containing products, supplied, specified

manuf actured, installed, maintained or repaired by AW

and/ or any entity, including an AW contracting unit
whi ch AW has | egal responsibility. That's a near q
of the defined termin the trust distribution proced

So the party signing this has to be -- has to

for
uot e
ur es.

say

t hat they believe that they have a good faith basis to

assert they've got a Mesothelioma claimand that they

have AW exposure. And to the extent they are still

uncertain about whether or not this client of theirs, who
hasn't yet worked up their case fully, can satisfy these
requi rements.

We turn next to the -- we turn next to the order

t hat approved these voting procedures. And if we focus

on page three and begin with the fourth decretal

par agraph on the second |ine. It says, "The ballots

and

t he val ues assigned for asbestos personal injury clains

therein shall not be used for any purpose other than
determ ne whet her or not the voting requirements of
Section 524(g)," that's the "to be addressed" test,
1126," that's the "temporarily allowed" test, "of th
bankruptcy code have been satisfied."

And this |anguage is significant because it
hi ghlights the point that | made that what one finds

t he ball ot when one focuses on these di sease | evels

to

"and

e

i n

is
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| anguage that's borrowed fromthe TDP. And what's going
on is an exercise in simply using the TDPs as a shorthand
to figure out or to establish a value for each of the --
for each of the claims that are being voted.

At the end of that paragraph, at "iii," it says,
"The information contained in a ballot submtted by the
hol der of an asbestos personal injury claimshall have no
beari ng upon, and shall be inadm ssible in any proceeding
to determne the merits of such individual's persona
injury claim?"

And then the | ast decreedal paragraph says, "The
desi gnation of disease categories by holders of asbestos
personal injury claim in each ballot shall be used for
voting purposes only and shall not be binding on AW, on
t he asbestos personal injury trust, Liberty Mutual
| nsurance, or any other party except for voting
purposes.” Again, there's a defined term here, "asbestos
personal injury claim?"

Q. Where do we find that defined?
A. Take a look at -- if we take a | ook at the plan,

which is ACC- --

Q. 641(b)?
A. 641(b). We'll see the definition of "asbestos
personal injury claim" W've already seen it in

connection with, | believe it was M. Rice's testimony.
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This is the definition of the class of claims that are
bei ng channeled to the trust. Every entity, or every

i ndi vidual who has a claimthat falls within this
definition, has a claimthat if presented to the trust
wi Il be addressed by the trust and under 524(g) needs to
vot e.

And focusing on the -- | won't dwell on this
because we went through how broad this definition is with
M. Ri ce. But it's -- you know, it's every claim
whet her or not the facts or | egal basis therefore are
known. So this is the class that 524(g) talked -- this
definition here is what the plan uses to create the cl ass
that 524(g) is referring to when it says that every --

t hat votes are solicited fromthose whose clains are
going to be addressed by that cl ass.

And then one | ast place to ook is back in the
instructions attached to the order approving the plan.
That's page A-9. Under cal cul ation of votes with respect
to asbestos personal injury claim, now that we know what
that defined termis. (b) (i) says, "Each hol der of an
asbestos personal injury claimw |l have a single vote in
an amount that will be based upon the type of disease
that forms the basis for such hol der asserting such
hol der's asserted personal injury clains.”

So the order approving the balloting and the
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instructions attached to the order brings us full circle
to where we started. The definition of "asbestos
personal injury claim defines that class; it's as broad
as possible. The | anguage you find here makes cl ear that
we're trying to satisfy the requirements of
524(g)(2)(B)(i1)(1V)(bb), and each hol der of an asbestos
personal injury claimwill have a single vote, and that
the only limtation is that it will be based on the
amount that's assigned to that disease in this TDP.

And so for the |lawyer who's | ooking at that
certification that we started with and trying to deci de
whet her or not my claim-- my client's claimcan be voted
wi |l answer the question in favor of voting in any
context whether it's some good faith basis to believe
that there either is a claimor could be a claimonce the
trust opens its doors such that that claimmy be
addressed by that trust.

Q. Does anything in this Arnmstrong ball ot and

associ ated materials require the voting claimnt to know
t hey were exposed to an Armstrong product or have proof
in hand of exposure?

A. No. And there's nothing that -- it doesn't say

t hat . And there's nothing in here that, by implication,
requires it.

Q. Let's take anot her exanple.
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A. Let's take a | ook at Owens Corning then.

Q. Owens Corning or Pittsburgh Corning?

A. ' m sorry, Pittsburgh Corning. One of the
Cor ni ngs.

Q. What was your role in the Pittsburgh Corning case?
A. | represent the future claimnts' representative.

Again, let's start with the ballot.

Q. | think that's ACC-4807?
A. | believe that's right. Yes, ACC-480. Focusi ng,
again, on the Master Ball ot. It | ooks simlar. The

formalities and layout's a little different, but it | ooks
simlar to the Armstrong ball ot. Let's turn straight to
the certification. So the counsel who picks up this
ball ot and tries to answer the question, who among ny
clients is qualified to be included on the ballot as a
party voting in favor or against the plan will come to
the certification in itemthree. And readi ng through
this, they will see in (a) that they -- that they, the
| awyer, must certify that the clients are hol ders of
channel ed asbestos PI Trust claims. That's a defined
term

And in (c), we find that there's a certification
t hat says that each individual holder of a channel ed
asbestos Pl Trust claimon the Master Ball ot exhibit is

-- I"msorry. The di sease category indicated is based on
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medi cal records or simlar documentation of such holder's
file, and that the undersigned is authorized by each

hol der of a channel ed asbestos PI Trust claimlisted on

t he exhi bit accompanying this Master Ballot to represent
t he di sease category for each such cl ai mant.

What's significant here is this is the first time
we' ve seen a requirement that there be a certification as
to the level of information that's in the law firms
files with respect to the client whose claimis being
voted. And the docunentation or the information that's
required only pertains to the medical. There's no
requirement in here that there be any certification, that
there's any specific |evel of know edge or information
with respect to exposure. So the |l awyer who's | ooking at
this certification, who's struggling with the question of
exposure, understands that there's a distinction being
made between those two categories.

In trying to answer the question further, the
| awyer will have to turn to the instructions that go
along with the ballot. | f you focus on item nunber four,
one of the first things that we see is an instruction
that, "The Master Ballot may not be used for any purpose
other than to transmt the votes to accept or reject the
plan." Again, this is to have very Iimted application.

ltem nunber 12 tells us that the party casting a
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ball ot must al so assign a disease category to the claim
of each claimant chosen fromthe foll owi ng categories,
using the stated criteria from Section 5.3(a)(3) of the
asbestos Pl Trust distribution procedures attached to the
pl an as Exhibit B. Again, telling us that what foll ows
is an excerpt fromthe trust distribution procedures and
is shorthand for that.

And if you will | ook down just below item number
12, the Mesotheliom di sease category appears and we see
what will be required of the claimant once the trust
opens its doors, at |east part of what will be required
of the claimant once the trust opens its doors, in order
to submt a claimto the trust and have it recogni zed and
paid. The claimant will have to have a diagnosis of
Mesot hel i oma and credi bl e evidence of exposure to
Uni bestos during the period July 1, 1962 to December 31,
1972 or to another asbestos-containing product
manuf actured and marketed, sold or distributed by PCC
prior to Decenber 31.

To the extent that the lawyer filling out this
bal |l ot continues to need clarification, the next place to
| ook will be to the order that approved or authorized
t hese voting procedures. Actually, this is an exhibit
attached to the order | believe. And under (b),

cal cul ation of votes with respect to channel ed asbestos,
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Pl Trust claims (i), we learn that each hol der of a
channel ed asbestos Pl Trust claimwi |l have a single vote
in class five in an amount that will be based upon the
desi gnated di sease | evel described below that forns the
basis for such holder's asserted channel ed asbestos PI
Trust claim

What's important here is the party casting the
bal | ot understands that what's going on is the reference
to the disease categories is only to provide a source for
t he ampunt of the claim But if one believes one is a
hol der of a channel ed asbestos Pl Trust claim one wil|l
have a vote. So | ooking at the definition of "channel ed
asbestos Pl Trust claim becomes inportant in analyzing
t he question of who gets to vote on this ball ot.

The next paragraph begins with the sentence, "The
desi gnation of the disease |level by the holder of a
channel ed asbestos Pl Trust claimor his or her attorney
will be for voting purposes only and not be binding upon
t he hol der, the debtor, or the asbestos PI Trust for any
pur pose other than for voting on a plan."

And the final sentence of that paragraph says, "In
the event no di sease |level is selected by or on behal f of
a hol der of a channell ed asbestos Pl Trust claim the
voting agent shall designate disease |evel one for voting

purposes only." So a party doesn't even have to pick a
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di sease level in order to vote on the plan
So let's turn to the plan, because that tells us,
when we work our way through the definitions, who is in

t he category of channel ed asbestos Pl Trust cl ai ns.

Q. And that's who can vote?

A. That is who can vote. That is who is in the class
that's being channeled to the trust. That tells us who
wi Il have their clainm addressed by the trust. And t hat
will tell us whether or not the party has a right to vote

in order to satisfy 524(g)(2)(B)(ii)(l1V)(bb).
The Pittsburgh Corning plan begins with the search
t hrough the plan for this definition. It takes us to
channel | ed asbestos Pl Trust claim and that cross-
references another definition which is asbestos Pl --
sorry. Channel ed asbestos PI Trust claimcross-
references asbestos PI Trust claim So we have to turn
to asbestos PI Trust claim  Asbestos Pl Trust claimis
all asbestos personal injury claims.
Q. They don't make this easy, do they?
A. They do not. So we have to go find asbestos
personal injury clains. And to the extent ny invol vement
in this case contributed to this problem | apol ogi ze.
And finally, when we get to the asbestos personal
injury claim what we see is a definition that is not

unli ke the definition in Armstrong. It tells us that any
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past, present or future claimthat could be brought
against this list of entities that appears in
subparagraphs (a) through (g) that arises -- if you
scroll down to the paragraph below the list, this is the
meat of the definition.

Again, a lot like the Armstrong definition, this
is any claimunder any theory for asbestos -- for
exposure to asbestos or asbestos-containing products or
mat eri als of any party, not just those manufactured by
PPG for which PPG has liability under any theory of | aw,
statute, equity, admralty or otherw se.

Q. So if sonebody believes they have a cl ai m agai nst
Pittsburgh Corning but they don't have evidence in hand

of exposure, do they have a chaneled Pl Trust clain?

A. Of course.
Q. Woul d they be chaneled to the trust?
A. Of course. That's certainly what everybody who

participated in preparing this plan believes, and that's

certainly what Pittsburgh Corning hopes.

Q. They woul d be then entitled to vote?
A. Yes.
Q. Anything in these Pittsburgh Corning ball ot

materials require that a clai mant have proof in hand of
exposure to a Pittsburgh Corning product or know they

wer e exposed to a Pittsburgh Corning product?
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A. No.

Q. The only evidence that's required that they need
to have in hand is their medicals?

A. That's right.

Q. We have prepared the Owens Corning case, also. |
we went through the Owens Corning ballot materials, we
woul d come to a simlar conclusion about the Owens
Corning case; is that not correct?

A. That's correct.

Q. I f we went through those Owens Corning ball ot
materials, we would come to the conclusion that if
somebody has a good faith belief they had a cl ai m agai nst
Owens Corning but didn't have evidence in hand of
exposure, they would be chaneled to the trust and be
entitled to vote; is that correct?

A. That's correct. That's correct. All one needs is
a good faith basis to think that they have a claim or my
be filing a claimwi th the trust.

Q. Does the Owens Corning ballot and ball ot materials
require that a claimant who votes have proof in hand of
exposure to an Owens Corning product or know they were
exposed to an Owens Corning product?

A. Not at all.

Q. Let's turn, M. Patton, away from ballots and to

trust clainms thensel ves. So now the balloting has been
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compl eted, the claimis confirmed, the trust has been set

up, and the claimnts are making claims to a trust. \What
documents govern whether a trust will pay a clain?
A. Well the two primary documents we've mentioned

already. Those are the trust agreement itself and the
trust distribution procedures. And |I've also nmentioned
that the trust distribution procedures tell the trustees
to go about the business of creating claimforms, other
claimmaterials, instructions. For exanple, the trustees
will create websites typically that contain a great dea
of information to assist claimants in preparing their

claims and explaining to them how to go about compl eting

and submtting claimforms. They will -- they, the
trustees, will also create materials to further expedite
the subm ssion of claims, |ike the creation of job site

lists that we've heard about already, and that
information often is published on a trust website.

Q. Just how does a clai mant go about making a cl ai n?
A. Well, it's possible to request and receive a paper
package to conplete a claimin the ol d-fashioned way, but
most clainms are submtted through the trust website.

They are conpleted online. The claimnt or the
claimant's | awyer goes to the trust website, finds the
claims materials, and conpletes the claimform And once

-- well, at any point in the process they can then submt
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the claimto the trust electronically for the trust's
consi deration.

Q. Generally speaking, what does a trust clai mant
have to show to make a successful claimbased on

Mesot hel i oma? What el ements?

A. They have to demonstrate that they have the
di sease and they will have to supply the records for
that. They will have to denonstrate that they have, at a

m ni num wor ked at one of the job sites during the dates
that are set forth relating to that job site and that
they worked in a job that's recognized as being the kind
of job that would put themin the presence of asbestos at
that job site. And they have to identify the industry in
whi ch they worked. And that's, you know, in a nutshell
what's required.

Q. You said earlier when a claimant files a trust
claim the claimant doesn't necessarily assert that he or
she possesses proof of exposure to an asbestos-contai ning
product for which the debtor had liability prior to
organi zation. Why is that the case?

A. Well, there are three reasons. One is that -- one
is that one can file a claimand ask that it be deferred.
And at the time a deferred claimis filed, it typically
contains no information other than the name of the

cl ai mant and the Social Security nunber. So a claimis
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filed and it's recognized as filed, but it

little or no informti on.

cont ai ns

The second reason is that a claimcan be filed and

it's deficient. The cl ai mnt, rather than ask that it be

deferred, submts it, and submts it despi

t hat

te the fact

iIt's mssing exposure information. And this

happens, remarkably, often.

And t hen, of course, the third reason is that it's

very common that the claimants will rely on the job site.

And the only information that the clai mant

needs to

supply or needs to have is information about where they

wor ked and when they worked there,

t hat

and what they did at

job site. And if that matches the information that

the trust maintains with respect to the job site, then

the claimant will have satisfied the trust's requirenments
for exposure.

Q. You're referring here to site list clainms?

A. Site list clainms. Yes.

Q. What is a site list?

A. Well if we go to a website, and Babcock's a good
exanple, the website will provide you access to a |list of

j ob sites at

been exposed if they've worked at those si

specific date range appropriate for

appropriate job. The |ist appears as part

whi ch Babcock acknow edges that workers have

tes within a

each site and in an

of the Babcock
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website. Most of the trusts have job sites.

Q. Let's take a |l ook -- why don't we start with the
claim forn?

A. Okay.

Q. And you can show us on the claimformhow a site
[ist claimworks, if you woul d.

A. So this is the Babcock and W Ilcox claimform The
first page or so, the first couple of pages, provides
identifying information. Page three provides a place for
conpleting the information with respect to the disease.
On page four, part three is the part of the claimform
where the exposure information is provided. And as you
can see here, the instructions, which are in the box,

tell us that for B&W exposure, there's a |list of approved
B&W sites that's avail able on the trust's website.

If the site you are alleging exposure to B&W
products or services is not on the approved B&W site
list, then you have to provide supplemental information
such as an affidavit. But if you do find your job site
on the site list, focusing on item one bel ow t hat box,
you' |l see that the form asks you to select the site from
Exhi bit A. There will be a code assigned to that site.
The code is placed here on the claimform

If a site list is provided, the next bit of the

formis inapplicable. The name of the ship, plant, site
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of exposure is not required, and we skip to item two
where we put in the dates that one -- that the clai mant
wor ked at the job site. It says date exposure began,
date exposure ended. What this is asking for, with
respect to a job site claim is the date the worker
started working at the site and the date the worker
stopped working at the site.

On the next page, itemthree provides a blank for
filling in the occupation of the worker at the time the
wor ker was at that site. And then item four asks for the
i ndustry, and the industry is selected fromthe code that
appears below. After one has conpleted that information,
one's conpleted all that's required with respect to a
claimthat relies on a site list to satisfy the exposure
requi rements of the trust distribution procedures.

Q. We' ve got an exanple of the B&W site list just so

you can show us.

A. Sur e.
Q. I f we can put that up on the screen.
A. So this is a B&W site |ist. I f you'll highlight

across the top so we can see the header and a coupl e of
sites there. That didn't help much. Some of the entries
are a little cryptic. | suspect they mean nore to the
claimants than they do to me. But they contain a site ID

number and then --
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Q. That's the code they have to put in?

A. That's the code, right, where it says site code on
the other page. Site IDis the reference that's used on
this form The address where -- of the site. And then
as you go across, it asks -- it tells you the rel evant
dat e range. Some of them have no start date. It asks,

al so, or tells you informati on about the -- about the

type of site. For exanple, if it's a ship and it

provi des some additional information. If it's out of the
country, for exanple, it'll tell you that. And | think
for Babcock we have, | think, over 44,000 sites. It goes

on and on.

Q. 44,000 sites?
A. | think that's right.
Q. Some of them are actual places on |and. And

there's ships on here, too?
A. Ri ght . If you -- |1 think a couple of pages in we
will get to a couple of ships. There we go. It tells

you there's a cargo ship on there; there's a train ferry

on there.

Q. So job sites can be places on | and and al so ships?
A. Al so shi ps. That's correct.

Q. And the time that the clai mant was at that job

site has to line up in some way with the dates that are

here on this site list; is that right?
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A. That's correct. If the claimnt can't denmonstrate
that the clai mant worked at the job site during the
rel evant dates, the claimnt doesn't enjoy the

presunmption that the job site provides.

Q. Does every trust have an approved site list?
A. Not every trust, but most of them do.
Q. Before we started tal king about the site |ist

claims, you mentioned inconplete clains as a reason that
the mere fact that sonmebody filed an asbestos trust claim
is not an assertion that the filer at that point

possesses proof of exposure to a product to which the

trust i s responsible.

A. Ri ght .
Q. Can you explain a little bit mre what you meant ?
A. Well the trust will recognize as filed any claim

t hat has at a dead m nimum t he name, address and seri al
nunmber of the cl ai mant. The filing of such a docunment
will trigger an automatic deficiency notice that will in
t hat case be a long list of deficiencies because no
additional information will be provided. The clai mant
will be told to go about the business of clearing up the
deficiencies and that the claimwon't be reviewed or
eval uated by a human until the deficiencies are resolved.
The claimthen, in most of these trusts, then

falls over into a separate cue called the deficiency cue
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or second review cue. A claimcan be deficient for as
|l ong as the claimant wants it to be deficient. It can
stay in that status for years, and some do. Sone are
never resolved. They just linger as a deficient claim
Q. So if sonmebody fills out the trust claimform
online with insufficient information and doesn't do
anything more, it will stay indefinitely in that

circunstance?

A. That's correct. There is no -- there is no
sunset .
Q. Is there -- are there provisions regarding

wi t hdrawal or deferral of trust clainms?
A. A claimcan always be withdrawn, and many are. A
claimcan also be deferred, as I mentioned. And by the
way, a wi thdrawn claimcould -- can be a claimof any
sort. Even a claimthat's clear nearly conmpl eted or
compl eted can be withdrawn for whatever reason it needs
to be withdrawn. So we know not hing about, in
particul ar, about the content of that claim

A claimcan also be put on deferral status at the
request of the clai mnt. And the trusts simply provide
that the claimant will have a right to be on deferral
status for up to three years. It's designed to allow
claimants to take that time to conplete the claimin an

orderly fashion.
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Once the claimis complete and they ask that it be
t aken off of deferral status, it doesn't go into the
deficiency cue. It i mmediately drops into the cue for
review as a first time claim and that can be a
significant advantage.
Q. It's probably pretty obvious from what you said.

Does every claimthat gets filed with a trust result in a

payment ?
A. No.
Q. Do we have some data in this case that

denonstrates that?

A. We do. | understand that data with respect to
Mesot helioma claims filed across multiple trusts has been
compiled. And this reflects on a percentage basis the
nunmber of claims in the six status categories identified
there: Approved, deferred, deficient, disallowed, in
review, and withdrawn. This represents the percentage of
claims in the trusts identified on the left -- there's a
header that says "subfund," that's a reference to the
fact that some of the trusts have nultiple sub-trusts.

As of the nmoment that this data was coll ected and
analyzed, up to that point in time, since the beginning
of these trusts, 62.6 of the clains have been approved,
37.4 of the clains were in some other status, but

somet hi ng other than approval, 13 percent had been
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wi t hdrawn, 13 and a half percent were at that noment
deficient, 4.7 were in a deferral status, 4.9 percent
were in review, and 1.3 percent were disall owed.

There are -- very few of the trusts have a
mechani sm t hat contempl ates outright disallowance. The
idea is that we try to give claimnts every chance we can
to conplete their claim and submt them If the
i ndi vidual s have asbestos di seases and have legitimte
claims or can work them up, we want them to get paid.

Q. Looking at this, it gives us some evidence that
not every trust claimfiling results in a claimbeing

approved and paid.

A. That's certainly true.

Q. Thank you, M. Patt on. "1l pass the witness.
THE COURT: It's 5:30. | think we better quit for

today. We'll be back -- | guess, since we don't have to

move, we don't have to start early. Wuld it help you-
all to quit early on Friday? Some of you going home or
anything? So you want to start at nine in the morning
and nine Friday morning and then quit at 4:30 Friday?
Does t hat work?

MR. WORF: That's fine, Your Honor.

THE COURT: Okay. That's what we'll do then.
We'll start at 9 o'clock tomorrow morning, and we'l|

break for lunch at 12: 30. Okay?
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(Off the record at 5:33 p.m)

CERTI FI CATE
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LLC, et al, Bankruptcy Case No. 10- BK- 31607, on August
7, 2013.

In witness whereof, | have hereto subscribed ny
name, this 8th day of August 2013.
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